-128-

Legal Systems Very different from Ours

· The Idea of the Seminar

· Look at very different systems—ones that developed independently

· Try to make sense of them, as you have been making sense of ours

· How does the system work?

· Why is the law this way?

· What problems is it trying to solve?

· What are the consequences?

· Use them to see

· The common issues that all legal systems deal with

· A variety of different ways of dealing with them

· And perhaps get ideas for ways in which our system might be improved

· The Mechanics

· Readings on reserve or webbed for each legal system

· Buy Gypsy Law if you can

· The Cheyenne Way if you can find it

· Law in Imperial China ditto

· Web site for the course: www.daviddfriedman.com/Academic/Course_Pages/legal_systems_very_different_0   8/legal_systems_v_diff.htm
· Spend a week or two talking about each system

· Try to sum up at the end

· Class participation, and a paper

· The Paper

· 5000-10,000 words

· Another legal system

· Bibliography

· Explanation of how it worked

· Some analysis of why

· So that I can add the system to next year’s class

· Or this year’s

· Hoebel as a possible source. Sudan Nuer?

· Historical: Ottoman, Jewish, Anglo-saxon

· One of our systems in  much more depth

· From additional sources—some on reserve

· Explained more thoroughly

· Analyzed better

· Possibly disagreeing with me. Iceland.

· Paper centered on an issue through multiple systems—going well beyond class.

· A paper proposing substantial reforms to our system

· Based on ideas from other systems

· With arguments for and against, further adjustments, etc.

· Check with me in advance—don't want to repeat.

· Draft three weeks before the end for comments

· If you are willing, in class presentation.

· The Systems

· Modern Gypsy Law

· Who they are

· Widely scattered, quite a large number

· aprox ten million in Europe?

· Million in the U.S.?

· Nobody knows.

· For good reason

· Have succeeded in maintaining their own legal system

· In part by a low profile—multiple names

· In part by self isolation

· And their own enforcement mechanisms

· Common features to the legal system

· Orthodox Judaism on steroids—top floor

· Ordinary rules of fair dealing with each other

· Two quite different enforcement mechanisms

· Centralised

· Decentralized




· Saga Period Icelandic Law

· Pure tort system—if someone kills your brother, sue him

· Competitive feudalism—non-geographical jurisdiction

· Single system of courts, law, but …

· All enforcement private

· Many cases settled by arbitration or agreement

· Imperial Chinese Law

· Pure criminal?

· Borrow money, don’t pay it back?

· One chapter on Taiwanese contract law c. 1900

· Which we have because …

· Designed not to require state enforcement

· Very detailed statutes

· But not public, apparently

· Punishments linked to family relationships

· A lot of flexibility in application

· Avoid the legal system?

· How to rule a very large population 

· with a very small bureaucracy

· Without turning into feudalism

· Other source—a lot of cases from the last dynasty

· Athenian Law

· Officials chosen by lot (except generals)

· Jury trial with several hundred people

· Source mainly orations

· Private prosecution x 2

· Cases that only the victim can prosecute (like our tort)

· Privately prosected cases by anyone ("private attorney general")

· Mad economist

· Plains Indian Legal Systems

· Close to stateless societies

· Private violence, but …

· Mechanisms to limit, settle disputes

· Killing is pollution

· Medieval Islamic Law

· Separation of Law and State

· In theory, law from religious sources

· Combines law and morality—ought to and must.

· Judges appointed by ruler, but supposed to follow scholars

· Like common law redone by law professors

· Fatwa

· But in practice …

· Polylegal system

· Four schools of Sunni law

· And Shia

· And Christians, Jews

· Each with its own court system

· 18th Century English Criminal Law

· In theory, our criminal/civil division

· But no police or prosecutors

· Pirates

· Amish 

· Competitive dictatorship

· With the dictator chosen by lot

· Nation of Islam, various African, the Oneida commune

· Hammurabi?

· Other systems—current or past papers or … yours.

· Common issues: Your suggestions?

Hand out office hours form

· Office Hours: Repeat of paper requirement.

· Web site for details

· Draft at least three weeks before the end of semester to me

· Final draft at end of semester

· What are the common issues all legal systems face?

· Common threads, different solutions

· Enforcement problems

· Who

· Private party in 

· Athens, Gypsy, Iceland, Indian

· Note distinction between “victim” and “anyone” as prosecutor

· Private (dike) vs public (graphe) case in Athens

· Only the victim or his kin in Iceland

· 18th c. England, victim for tort, anyone for criminal

· In our system, tort law vs private attorney general

· The state in Chinese

· Both exist in modern systems

· Incentive to prosecute

· How do you get enough incentive?

· State employee, bureaucracy (Chinese, our criminal law)

· Damage payment (Icelandic, Gypsy blood feud, our tort law)

· Bounty (Athenian public case)

· Extortion aka out of court settlement aka payment to drop the case as an incentive to commence it

· The problem of too much incentive and ways of controlling it

· “Legal Tricksters” in China—make the practice of law illegal

· Harassment or extortion in Athens—1000 drachma fine if you don’t get at least 1/5th of the jury to vote for conviction

· Rewards in mid 18th c. England and the problems they caused

· Make it illegal to drop a case 

· Compounding a felony in 18th c. England

· Fine for dropping a case in Athens

· Modern American concerns over class actions, punitive damages

· Enforcing the verdict

· By private action—feud systems

· Iceland

· Some gypsy communities

· Plains Indians?

· By community action—ostracism

· By state action

· The problem of filling in gaps in the law

· China

· Analogy, plus

· Doing what ought not to be done is a crime

· As is violating an imperial decree, even one that doesn’t exist

· Athens: Special court for crimes that there isn’t any law against

· The problem of litigants gaming the system

· Imperial China: Don’t tell people what the law is?

· Iceland: Drop the case, kill the troublemaker, pay wergeld to his kin.

· Do you judge the outcome or the actor?

· Are you liable for accidental killing (yes is outcome)

· Are there different punishments for murder and attempted murder (outcome)

· Is self defense a defense (actor)

· Insanity defense? (yes, criminal, actor, no, civil, outcome)

· Do you use bright line rules or standards 

· Distinction in our system

· Tradeoff

· Centralized (China) vs decentralized (Iceland) systems

· Centralized there is someone to make judgements

· Decentralized the conflict is between peers, so want bright lines

· Centralized systems balance with feudalism

· You need a lot of decentralization to make a system work

· How do you keep your local administrators from becoming independent powers?

· Move them around? China and Ottoman Empire

· Prevent them from forming local bonds (China)

· Put lord from place A in charge of B (Ottoman)

· [Other problems] 

· Legislation—making and changing law. 

· Legislature--in the limit everyone. Us, Athens, Iceland

· Judges--common law system

· Deduced by scholars

· Sharia

· American Law Institute: Restatements

· No legal authority, but

· Judges may choose to follow, legislators to enact.

· Jurisdiction—who does the law apply to? (Children? The sovereign? Geography? Ethnic community?

· Interaction with family and other structures.

· Gypsy Law

· Elaborate system of pollution. Why?

· For hygienic reasons? Pork in Judaism?

· To separate the group

· Clearly does that—can’t readily have gaiji friends.

· Iannacone’s argument more generally

· Orthodox Jews, Hare Krishna’s, …

· Cuts off connection outside the group

· Thus solving some public good problems in the group

· Size of public relevant to public good problems.

· Legal system to enforce it

· Enforcement by internal pressure—“superstition”

· If you believe bad things will happen to you for violating the rules

· Or that violating the rules is wicked or disgusting

· Internal enforcement

· Important in all societies, including ours.

· But raises the problem of what maintains that belief if it is costly.

· Enforcement through decentralized action

· Other people shun you

· Either because of their internal pressure, or …

· Because other people will shun or distrust them if they don’t.

· Or because they believe bad things will happen to them (Cheyenne)

· Do we do that? Political views? Racial inferiority? Sexual roles? Norms.

· Social structure

· Natsia—nation—Vlach Rom contains four such

· Kampania—alliance of households

· Vitsa—clan

· Has an elected(?) chief

· Council of Elders

· Old Mother (Kampania or Vitsa?)

· Familia—extended family

· Legal system

· Oral law

· Believed to be well defined, but …

· Presumably changes over time.

· Court procedures

· Chief handles conflicts within Vitsa

· Divano

· Informal procedure for cross-vitsa conflicts

· Chiefs get together and reach agreement

· Some social pressure to follow it

· Kris Romani

· The closest thing to a court

· Property, honor, marime in the past

· Largely divorce and economic disputes in US now. Bride price refund.

· Division of territory disputes. Illegal acts under U.S. antitrust law?

· Requested by the aggrieved party, held at neutral kampania

· Elders choose a group of judges

· Plaintiff chooses presiding, defendant may veto?

· Council of 5-25? Associate judges.

· All men can attend, women maybe (if quiet?)

· Only romani spoken. Formal oratorical version

· Extensive talk.

· Oaths to ensure truthfulness, supernatural sanctions?

· “The judge?” declares verdict, but … “judges” but “until consensus”

· “a new trial if the krisnitorya—council of judges—cannot reach a decision.”

· Sanctions

· Capital punishment on down

· Fines fall on the lineage

· Corporal punishment

· Marime or banishment

· Nobody in their society will associate with them

· What about host society??? Canada?

· Other gypsy groups?

· Enforcement social not political.

· Interaction with host system

· Modify gypsy divorce law to reduce incentive to go to US courts

· Use the host system to enforce verdict—fraudulently!

· Use violence—report as an accident.

· Advantage of closed group for scamming the system—welfare.

· And the criminal law—provide a substitute criminal.

· Confuse the facts by deliberately misleading testimony

· Keep identity ambiguous. Will modern technology change that?

· Private law within a state law system
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· Office hours: 

· Friday, or 5:30-6:00, or lunch

· T/Thu lunchtime, and by appointment, and will warn

· Is it a hunter/gatherer society

· With non-gypsy society as the jungle?

· Adaptation rather than assimilation

· What is special about agriculture? Why are hunter gatherers different?

· Location specific investment? Requires property in land.

· But we see lots of feud systems after the agricultural revolution—Iceland, Ancient Greece.

· And gypsy culture survived (in non-feud form) the Romanian enserfment.

· But there may be something interesting going on with voice vs exit as control mechanisms

· Athens, Cheyenne, Iceland, banishment as a punishment, vs 

· Amish, competing dictatorships. Also hotel chains.

· Your experience in clubs and the like?

· Note that exit works two ways

· It gets you out, and …

· The threat of exit constrains them

· Maintaining separation via illiteracy

· Attending public school raises problems

· Illiteracy reduces the influence of host culture

· But less with TV, movies, …

· Oral Law

· Some state law is oral

· how the common law works

· How it worked six hundred years ago

· Interpretation as contained in oral tradition

· Changes in memory. Icelandic case.

· Muslim—body of written scholarship but no authoritative text of legislation

· Rules of evidence

· No exclusion

· Oaths important

· Everyone participates
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· Chapter 3

· Previous based on Vlach Rom, Kris system.

· Similar content, different systems of control

· And an explanation of why.

· And a hint at criminal vs civil and other divisions.

· Query: What more generally do the two systems suggest?

· Two models: Feud and tribunal

· Each group thinks of theirs as the norm, the other as aberrant.

· Feud: 

· Characteristics

· No central authority in the community

· Individuals assert their own rights and those of kin if necessary

· Usually no appeal to the state

· Not standing up for your rights is shameful. Why is this stable?

· Outcome

· Little actual violence, because

· Norms are understood.

· Working out of conflict: example

· Backing down may be costly but …

· Not backing down is worse if you will lose

· Which you probably will if in the wrong. 

· The main consequence is avoidance, not violence

· If you know you are in the wrong

· You stay out of the way of the other party

· Which is costly.

· Violence the rare sanction backing it up.

· Other features

· Marriage by elopement rather than by purchase.

· Followed by reconciliation with parental unit—stay tuned for lurid details

· Implication—children the "property" of parents, …

· Until they aren't

· Which is formally theft, so requires formal reconciliation.

· A little like civil disobedience in our system?

· Nuclear family, not Kumpania, the sovereign political and economic unit

· Arguably fits better with a nomadic lifestyle

· Makes avoidance easier

· Also elopement.

· Consider libertarian intuition vs spaceship earth intuition

· Former runs into problems with shared space, children

· Latter makes defending any individual liberty hard

· Something like blood-feud underlying all societies

· My "Positive account of property rights"

· Why can't I extort my suburban neighbor 

· by threatening to dump garbage on his lawn

· If he doesn’t pay me some modest tribute

· We both know that trying to prove I am responsible and get the police to do something about it will cost him more in time and trouble than I am asking.

· He too knows that not standing up for your rights is shameful

· As did Great Britain when Argentina seized the Falklands

· Tribunal System: The Kris

· Public assembly, common to Vlach Rom and some others, either to

· Settle a dispute or

· Resolve some issue. Portion out market territories

· Legislate?

· Decision method is …

· Judges preside, but …

· Every adult male can talk, until

· Consensus is reached.

· What if it isn’t?

· Offenses seen as primarily against the community

· Restitution to the victim is possible but 

· Might just be punishment of the offender

· Sound familiar? Our criminal law.

· Requires a special oratorical version of the Vlach Rom dialect

· Regulates both marital and economic

· Marriage by purchase—father of groom pays father of bride

· Divorce involves disputes over bride price return

· Function in extended families and associations of families (kumpania)

· With property held largely in common

· Even names (chapter we aren’t reading)

· Enforcement in the two systems

· Kris, enforcement requires joint community action

· To shun or in extreme cases

· Punish and conceal the punishment from the host society

· Blood feud, enforcement by individual action

· Violence by the victim, or

· Removal of self by the perpetrator

· But (Kaale, chapter 4), communal protection in the form of

· Offenses against the old more likely to get you in trouble

· Or against the very young

· I.e. those less able to directly protect themselves.

· Non-Kaale have no rights—in the Kaale system.

· Both tend to judge the outcome rather than the individual

· More so in the blood feud

· Kaale: Even accidental killing results in avoidance

· See Iceland. And China. 

· One general issue—

· judge the outcome (civil) 

· or person (criminal?)

· Attempted vs actual murder?

· Legal change in the two systems?

· Both depend on oral, customary law, but …

· Kris functions as a legislature

· How do norms change? Look around us. 

· Sexual behavior.

· Race/gender etc. terminology

· Beliefs change

· Capitalism vs communism? 

· In  lots of dimensions: 

· people belong to themselves vs to parents or society

· Offenses mainly against persons vs against personified society

· Property owned by nuclear family or multi-family commune

· But both embedded in a foreign society

· Which limits their sanctions

· Forces low profile—risk of members turning to the state

· No Gypsy state

· Their Israel?

· Why the two systems?

· The Rom think the Rominchals and Kaale have “lost the kris”

· Acton thinks it may be the other way around

· The kris looks a lot like Romanian village assemblies

· And is practiced by the Rom who were enslaved in Romania for a long time

· Hence forced to be sedentary

· Making avoidance hard, hence feud expensive

· And establishing communal, owned customs

· Bride price as a successor to buying the bride from her owner?

· But a very common custom in lots of societies.

· The community vs the owners, hence fictitious person?

Terminology:

“Rom” both for “Vlach Rom” and wider class, divided at least into

Gajikane (for orthodox Vlach Rom, by Muslim Rom)

Khorakhane for Muslim Rom

Romanichals? Sometimes used specifically for English Gypsies

Kaale: Finnish gypsies.

· Relevance to our society?

· Why do crime rates vary so much from one place to another in the U.S?

· Perhaps because of differing effectiveness of informal controls.

· Two different versions

· Bring kids up with the right values, vs

· Making crime not pay

· Obligation to defend kin?

· If weak, a reason to be on the right side of the controversy

· If strong, a reason to keep your kin from getting the family into trouble.

· Review

· We have seen two different mechanisms enforcing vaguely similar legal rules

· Community pressure, well defined membership, extended family, consensus, ostracism, or 

· Decentralized, nuclear family, fluid, feud

1/17/08

· Chapter 5: Jewish and Gypsy law

· Not very enlightening, but …

· The sketch of the sources for Jewish law would be useful for a paper on that

· And the references

· Chapter 6: Early history in western Europe

· 1417 show up in Germany

· With a safe conduct from the HRE

· And some claim to juridicial autonomy

· Small groups, each with a "ruler"—voivode, Earl, Duke.

· Later you get a mix of reactions

· Protect, give judicial autonomy, perhaps even privilege of stealing!?!

· Support one gypsy faction against another

· Try to avoid violence among gypsy factions

· Try to get rid of

· Explanation of initial protection

· (not made in chapter) judicial autonomy for subgroups not uncommon

· Slavs and Germans in Germany

· Welsh and English in Wales

· Muslims in reconquista spain

· Within islamic law, multiple schools plus Shia, Christians, Jews

· Polylegal systems something we may want to think about

· To what degree should our legal system recognize

· Muslim law (for family issues among muslims?)

· Gypsy law

· Jewish law

· Law you and I invent—prenuptial contracts

· Isn't contract law one way in which we do have a polylegal system?

· Gypsy communities in eastern Europe, earlier

· Fitted into the feudal system

· With some (non-gypsy?) noble  "owning" the right to tax them and have legal authority over them

· Ottoman expansion meant a lot of refugees

· Including nobles with supporters

· So fit a pattern already observed

· If the HRE safe conduct letter was real—details at least consistent

· The leader might have been someone the HRE already trusted

· Perhaps a noble who really was the voivode of the gypsies somewhere.

· Read the letter.

· The Kaale: Society in general as another example, plus odd non-marriage

· Four centuries of isolation from other Roma

· Arrived in mid 16th c from west via Sweden

· Under Sweden then Russia, which attempted to sedenterize—unsuccessfully.

· Dialect limited and not mutually comprehensible with others—also speak Finnish.

· Very marginalized in Finnish society—keeps them separate?

· Perhaps a purer form of early Roma society?

· 6-7000 of them—small enough for random social drift?

· Recent developments

· Only in 1960’s started to shift to city, with other rural Finns

· Now mostly in the southern cities

· Still a lot of prejudice

· This is based on research in the 80’s.

· Some suggestion that the system is weakening now

· Note the symbolic exile of a few weeks instead of two years

· Perhaps harder to maintain in a denser society with more contacts

· Compare U.S. and Canada

· General structure

· No centralized decision making mechanism.

· The Swedish Roma have a Kris 

· (contradicts serfdom theory?) Or did they come from Romania?

· But if they got to Finland mid-16th, …

· Enserfment in Romania seems to have started mid to late 15th.

· Divided into kin groups, 

· Autonomous and

· equal.

· How many? How big?

· What we see seems to be one house full

· Thirty people?

· Market division, sometimes violently enforced

· Trading only with the non-Roma

· Seen as exploitative

· But norms of wealthy aiding not.

· Real or stated?

· How enforced?

· No loans between groups

· No employment—partnership

· Importance of kin group, ascribed status within it.

· So the individualist/collectivist division doesn’t map to the feud/Kris, in this case.

· Note the general hostility to market transactions in a social context

· Trading

· Hiring

· Lending

· Last two seem connected to status hierarchy, but trading?

· Gifts in Iceland: Havamal

· Which we share.

· Gifts rather than money

· Spend money on a woman, but don’t give it to her

· Trade dinners, not cash. Even cash spent on restaurant better.

· So somehow all Kaale “social” rather than arms length?

· Methods for dealing with conflict

· No centralized court system

· Use of rumor or gossip (Shasta County)

· Dueling by the parties

· Blood feud caused by killing, deliberate wounding with intent to kill

· Physical violence

· Formalized dueling

· Rules designed to prevent death (Holmgang)

· But not always successfully

· Gronfors reasons to refuse to testify for the defense in killings

· They were first degree murder

· In our terms

· Outsiders not included in feuding

· Blood feud

· Set off by killing, perhaps accidental, or attempted killing

· Could be but need not be violent—at least hostility

· Risk of further killings

· Responsibility for revenge on kin (Icelandic)

· In principal by any member of kin

· Against any member of other kin

· But in practice targeted more narrowly.

· No mechanism to settle it by

· Arbitration or

· Compensation

· Unlike Icelandic

· But kin group largely threatened violence while substituting avoidance

· Which continued for decades, until details and groups blurred.

· Avoidance is costly enough to provide incentive to prevent, but not as costly as violence.

· Non-marriage

· Marriage a nearly universal institution for

· Legitimized sex and

· Producing and rearing offspring

· And other things

· Kaale not only don’t recognize it

· They actively try to suppress it

· Which is a negative testimony to its universality?

· Related to that, pollution system similar but different

· Sexual part is unmentionable rather than polluting

· Prohibition of “above” goes by age, not just gender. 

· Status not sex?

· Primitive in Hoebel, warn the chief to stand up as you come by

· Everything to do with reproduction is unmentionable

· So no skirt tossing. 

· Mature child could not be alone with opposite sex parent! 

· Pairing by elopement

· Partner outside of kin group

· Prepared in secret

· Serious attempts to pursue and bring back

· Consummation didn’t settle the matter, as in some other societies

· Because it couldn’t be mentioned?

· Or because, without stable monogamy, virginity not very important?

· Or without close parent child link, legitimacy hence virginity not very important?

· Accepted but not acknowledged when multiple attempts (or child?)

· Men could have affairs with non-Rom women

· Accepted, fairly open, but 

· Woman always an outsider

· Full sibling defined by father, half by mother! Opposite of biology

· So child by non-Roma mother should be transferred to Roma, raised as such

· Couple within the family

· Known, use first names

· But not acknowledged.

· No equivalent of “husband” and “wife.”

· Childbirth

· Pregnancy not acknowledged

· Childbirth somewhere outside the family

· Maternity hospital, only younger female relatives could visit

· Whole subject avoided so far as possible—euphemisms, whispers

· Victorian attitude to sex? At least our stereotype of it.

· Rejoining (either) family

· When the child is about a year—walking, not having to nurse

· Return to one family

· Woman and child in cart or sledge, man goes into house

· Everyone ignores the previous absence, he acts humble

· No acknowledgement of woman or child’s existence

· Young women of the house go out, try to persuade mother to come in

· Fail because she is so ashamed

· Eventually one of them takes the child

· Older kin ignore it if they see it

· Child taken to room without older kin

· Mother eventually comes humbly into room without older kin

· Gradual readmission

· For days or weeks, mother stays mostly out of sight

· No acknowledgement by father of her or child’s link to him

· Elders ignore child if either parent is present, but …

· Make a fuss over it in their absence

· Younger kin pay lots of attention

· Child comes to think of all of them as close kin. 

· Children’s relation to their aunts about the same as to their parents

· All consider each other siblings

· Notice interaction with age/status

· Only younger female kin visit maternity hospital

· And go out to bring in the woman

· And the older don’t see the child, or acknowledge when parents present.

· But pay attention to child when parents not there—child fine, relationship isn't.

· Why?

· Kinship terminology

· No equivalent of “Mrs”

· His “woman” implies current but not necessarily long term

· “Wife” not used of Roma women

· Children called nobody “mother” or “father”—just first names

· Until they were themselves parents—then could use “mother” and “father.”

· Additional tabus

· No birthdays until age forty or so

· About the point you could get described as mother or father

· Sex restrictions in our society not long ago?

· Notice the element of formal humiliation (being humble, not being humbled)

· Doing something bad, but not trying to claim that it is good

· Will see the same pattern in Cheyenne

· In our legal system—defendant confessing and apologizing?

· Does this conflict with our norms of free speech—a way of suppressing?

· Conclusions?

· Kris/Feud doesn’t correlate perfectly with collectivist/individualist

· Or with forced sedenterization? Swedish case? Others?

· Feud appears in two rather different forms

· Individualist, enforcing social norms such as fair dealing

· Kin group, with the much narrower objective of preventing killing.

· What else is happening with the Kaale? 

· How do they punish lesser offenses?

· Presumably within the kin group informally. 

· Outside? We don’t know.

· Compare the Icelanders next time.

· Sources for Icelandic

· My article—required

· Byock book—much more detailed account

· Miller book—account from a different viewpoint

· The sagas, especially Njalsaga/burnt njal.

· Worth reading for entertainment

· Njal, Egil, Laxdaela saga three of the most famous.

· Worth thinking about how it works, and

· How it fits in with the two Gypsy blood feud systems.

· Making sense of feud systems? If you had enough on other gypsies, …  . Paper?

Icelandic Law

· How I got into this

· This paper is both the origin of the seminar

· First place where I found very different law interesting 

· And suggestive for modern legal issue

· And what pulled me into L&E

· Question of private law enforcement

· First got into it in my first book, purely as a theoretical system

· Then an academic dispute

· Becker and Stigler article pointed out, among other things

· Incentive compatibility problem with public law enforcement

· Means you have to spend resources watching the police

· Simple and elegant solution

· Private solution raises an obvious question

· Are cases to be prosecuted a commons? Bounty hunters.

· Familiar problems—tragedy of the commons

· But is it a tragedy if

· Too many cases are prosecuted? What is the right number?

· Perhaps wasteful multiple investments, result in less prosecution?

· If not a commons, who owns the case to start with?

· Government, and auctions it off—like some public lands, airwaves.

· The victim?

· Don't think they realized they were reinventing tort law

· Landes and Posner critique

· Assume a private system, claim belongs to the victim, firms buy and hunt down

· Pointed out a theoretical problem—argument that you couldn't get the efficient combination, so couldn't do as well as a perfect state system

· They didn't notice that their argument applied to tort law as well!

· And raised other problems

· May come back to that later

· I ended up writing two different articles for the JLS

· Which was where L&P were published

· And was run by them—I think Landes was editor

· Referee's report "us" in the marginal notes.

· One a theoretical article solving their problem—read it if interested

· One a historical article

· I knew a little about the Icelandic sagas due to medieval interests

· It looked as though that society did what they were arguing about

· So I set out to reconstruct that legal system from the available material

· Now back to Iceland

· Rough chronology

· Discovery c. 870

· Settlement possibly associated with Harald’s unification of Norway

· Legal system set up c. 930

· Additional developments through 1000

· Christian/Pagan dispute

· Written law c. 1117

· Sturlunga period c. 1200+

· End 1262-3

· Sources of information

· Family sagas

· Accounts of events c. 10th century

· Written down 13th, 14th c.

· Dispute on whether composed then

· Byock/Egilsaga evidence. Scientific American article

· Grandfather, father, Egil

· Bald, odd looking. “More like a troll …”

· Egil went blind early in old age

· Had cold hands and feet

· Skull ridged like a scallop shell

· Padgett’s syndrome

· Suggests the saga assembled shortly after the events happened

· Some checking against foreign historical sources

· Historical novels

· Highly realistic, understated—no thousand enemy fights.

· Sturlung sagas

· Written down shortly after the events

· Picture the period of breakdown

· Surviving written law code, other written material.

· Archaeology etc.

· Basic system:

· Godi aka “chieftain”

· 9 each in three quarters, 12 in North Quarter

· Transferable franchise—godord (also means his “customers”)

· Connection to the legal system

· Each farmer had to be the thingman of a Godi

· But it was a voluntary connection

· And determined what court you got sued in

· A little like a non-geographical state citizenship--jurisdiction

· Seat in the legislature

· Get to appoint one judge for a case.

· Lawspeaker—elected by one quarter for a three year term

· Memorized the law, answered questions

· Recited all of it during the three years. If he left something out …

· Presided at the logretta

· Logretta: Legislature

· Feud system

· No executive arm of government

· If I am injured, I and my friends deal with the matter.

· If I am killed, the claim is inherited by my kin

· With elaborate "inheritance" rules to determine who gets what

· Feud can be resolved by

· Court decision, wergeld or other damage payment

· Arbitrated decision

· Agreement between the two parties

· Logic of how it works

· Court’s enforcement comes from acceptance of

· Its decisions in general, but in particular

· Outlawry

· Which means that if you don’t go along, the coalition keeps expanding.

· If you don’t have the resources to enforce your rights

· Your claim is transferable and valuable

· Both for money collected, and

· A chance to be in the legal right, hence

· Hurt an enemy or gain reputation

· If enforcement is costly, why might you still do it?

· Deterrence

· Your coalition wants the reputation to protect its members

· Also, facts of the offense were generally public—like our tort system

· Concealing an offense was both legally risky and shameful

· Egil’s honorable behavior

· Erik Bloodaxe and night killing

· All law is private, enforcement is decentralized.

· Outcome

· Sagas describe the violent bits, but …

· Telescope the action

· Sturlungasaga estimate

· Byock report

· Conversion comparison

· Pagan to Christian—about 6

· Catholic to Lutheran—about 60

· Compare to gypsy systems

· Initially oral, became written

· Possibly to avoid disagreement over what the law was, but …

· Might make it less flexible

· Perhaps one cause of decline?

· Romanchal:

· System of norms was explicit

· Could be amended explicitly

· Which might mean “interpreted”

· And a court system to generate verdicts

· “Leaving” to evade judgment

· Meant leaving Iceland

· Although you could leave the quarter to avoid further clashes

· Kaale

· Icelandic system much more individualistic

· Tended to have parents and their married, adult children living together

· But nothing more extended than that

· And the individuals within that acted independently, if allied

· Njalsaga sons and wives

· Mechanisms for settling feuds, most of the time probably pretty fast

· Marriage institutions

· Father controlled for first marriage, woman thereafter

· Looks as though the couple could live with either family

· Or separately

· Iceland

· Questions?

· Doubly private

· Like our tort system

· Offenses are offenses against the victim, not the state

· It is up to the victim to prosecute them

· But also privately enforced, unlike our tort system

· A system with courts and legislature

· But without any executive arm of government

· Mix and match?

· Tort publicly enforced is familiar—could it cover everything?

· Criminal privately enforced?

· Government prosecutes a case, the verdict is

· Outlawry?

· Medieval England had

· Criminal punishment criminally prosecuted ("Indictment of felony")

· Criminal punishment privately prosecuted ("appeal of felony")

· Tort like punishment criminally prosecuted ("Indictment of trepass")

· Tort like punishment publicly prosecuted ("Writ of trespass")

· Beyond the Tort/Crime Distinction

· The general issue of tort vs criminal law

· Runs through this course

· Consider the current NSA dispute

· Under FISA, warrantless wiretapping is a felony

· Who is going to charge Bush, or the NSA?

· But if it were a tort, any victim could sue.

· And the phone companies are being sued for a related offense

· With Congress proposing to immunize them!

· Is that a taking?

· China

· For Tuesday, reading assignment on the webbed syllabus

· Most but not all of the non-case material in the book

· General background on the system

· Think about the questions we discussed at the beginning.

· For Thursday, cases as assigned.

· Think about their relevance to the questions

· And about how the system worked in general, how it compares to ours.

· Be ready to discuss those questions and others, in light of the cases you read.

· Economic Analysis of Law

· My perspective

· Provides a general way of thinking about multiple legal systems

· And one reason I’m doing this course is to see a wider range of possibilities

· Having already devoted one chapter to Iceland, 18th c. England, and Shasta County

· General approach: Rational actors, law as incentive

· Life for armed robbery?

· Pushing my rich uncle off a cliff.

· Forward looking, law as incentive

· Includes deterrence, but also…

· Incentives to prosecute—too much or too little


· Incentives to avoid being a tort/crime victim, or minimize the cost

· Incentives to make good law—judges. 

· Contrast that to backward looking

· Produce a just outcome to the case that has already happened

· “Punishment is enacted not to teach that crime does not pay, it is levied to placate heaven.”

· Maximand?

· Conventionally, law and econ looks at econ efficiency

· Roughly speaking, size of the pie, degree to which people get what they want

· Can be thought of either as a way of predicting law—it will be shaped to

· Or a criterion for judging law—how well does it …  .

· We could try to test that hypothesis across lots of different societies

· But it isn’t clear we have a good reason to expect it even for ours

· Let alone for all others

· We could try to see, for any legal system, if it is plausibly designed to maximize something, perhaps through evolution

· Power of the state for Imperial China?

· Perhaps because there was internal competition

· Early period, most effective (legalist) won?

· And then lost—but lots of the ideas adapted

· And a sequence of dynasty, so systems that didn’t maximize fell?

· Survival of Rom qua Rom for Gypsy law?

· But there is no guarantee that a legal system is “as if” designed to maximize anything

· So we may want to fall back on the more fundamental idea

· Of asking what consequences these or other rules will produce

· Given rational actors responding to them as incentives.

· If we are trying to understand why as well as is, that still assumes

· That it has consequentialist objectives for us to look for

· Even if we don’t know what they are

· Maybe it doesn’t—it just growed. 

· Consider a repeated intersection jam—outcome of rational action, but not a rational outcome.

· The Tort/Crime Puzzle

· For our purposes, essential difference is who controls prosecution--state or victim.

· In a general sense, otherwise the same

· Impose costs on those who impose costs on others

· So that they won't

· At least if you believe that deterrence rather than insurance is the main purpose of tort law--as I do.

· Raises three questions

· Do we need both systems

· Do we allocate offenses correctly?

· Do we bundle rules correctly?

· Should we abolish the criminal law? 

· Could ask the symmetrical question—next week.

· Arguments for why we need criminal law

· Poor victim. Solution—transferable claim.

· Diffuse injury. Solution—class action or transferable claim

· Judgment proof defendants--associated with low probability etc.

· Could make this less of a problem, by being more willing to collect

· Fewer limits, debt thrall, organs for transplant

· Solves it directly—you can collect more

· And indirectly twice

· Incentive not to commit a crime if you can't pay

· And incentive for you or your friends to find ways of paying. 

· State subsidy, or …

· Deterrence as a private good

· Landes/Posner argument

· Imagine a system where private firms (like law firms in tort law with contingency fees) buy claims from victims and prosecute for the fine

· The amount of the fine (or other punishment) plays a double role

· Combined with the probability of punishment, deterrent

· As incentive to catch criminals, determines the probability.

· So once you set the fine, probability is determined, and …

· No reason why the resulting combination of probability and punishment should be optimal, i. e.

· The lowest cost way of getting that amount of deterrence.

· But a public enforcement system could separately choose how hard to try to catch people and what to do with them when caught, giving the optimum.

· So a private system is inferior to a perfect public system, although not necessarily to a realistic one.

· My rebuttal

· Distinguish fine paid and fine collected, difference is punishment cost

· The optimal combination p,P minimizes the sum of enf, pun costs

· So set <fine paid> and profit maximization solves half the problem

· What about negative price offenses?

· Sell in advance

· Provided the offender knows that the victim has precommitted

· Bringing us back to deterrence as a private good.

· So there is an area where the Posner/Landes argument holds, but not a very large area

· Sorting offenses: What is a tort, what is a crime?

· Do the first few justifications for criminal law track what is a crime?

· Not limited to poor victims

· And most crimes have an identifiable victim

· You can argue that there is a “diffuse fear” of injury

· But that is true of torts in the same sense

· And making it a tort reduces it a bit—“hit me, I need the money.”

· If you  believe it is significant, subsidize prosecution a little.

· But crime requires intent, and

· intent is associated with low probability of apprehension, perhaps with judgment proof defendants.

· Low probability requires high punishment, hence judgment proof

· And costly prosecution, hence need the incentive

· But most crimes are against identifiable victims, so deterrence can be private.

· Landes/Posner?

· They say yes--torts are things easily detected, prosecuted with optimal and actual p near 1, but …

· Their argument applies to expenditures on winning a tort case just as to expenditures on catching criminals

· So they have proved that tort law is inefficient for torts too!

· Overprosecution problem: Fraudulent claims

· For low probability offenses, need a multiplier, which makes successful fraud profitable.

· So offenses where manufacturing fake claims is practical may be another problem for tort law

· If we have high multipliers and credulous juries, we get framing

· If we don't, we fail to deter such torts.

· But it isn't clear that public prosecution solves the problem

· Inefficient punishment can be converted into efficient punishment by an out of court settlement

· For cash

· Or testimony.

· Virtue of private deterrence as an incentive.

· The one incentive where you actually care

· Whether the guy you get is guilty

· Not just convictable.

· Bundling Rules: Does it make sense.

	Characteristic
	Tort
	Crime

	 Who Controls Prosecution
	Victim
	State

	 Who Collects Punishments
	Victim
	State

	 Form of Punishment
	Fine
	Imprisonment, Execution

	 Standard of Proof
	Preponderance of the evidence
	Beyond a Reasonable Doubt



	 Probability Multiplier?
	No
	Yes

	 Right to Jury Trial?
	Maybe
	Yes

	 Desired level of offenses
	>0
	=0

	 Requires intent
	No
	Yes

	 Stigma to Conviction
	No
	Yes


· Combine control and collect

· Incentive to prosecute

· Easy to evade if not

· Combining in victim combines with best witness

· Saves on transactions, but …

· May make testimony not trustworthy.

· Efficient punishments with tort law

· Provide incentive to prosecute

· Less likely to be negative price offenses

· Higher standard of proof for criminal?

· Yes because of inefficient punishments--higher net error cost

· But might need high standard of proof to prevent fraudulent prosecution in tort law. Think how easy it would be to frame "by a preponderance of the evidence."

· Probability multiplier in criminal only

· Because of fraud problem?—Being a tort victim shouldn’t be profitable. 110% insurance.

· Higher probability in tort?

· Using only fines limits size of multiplier, necessary to give incentive to prosecute.

· Jury trial in criminal only (outside of U.S.)

· Because prosecutor is the state

· And so is the judge?

· Requires intent?

· Lowers probability of detection

· More likely to have market alternatives. But …

· Less likely to be anonymous victim offenses

· Stigma

· Especially useful with hard to punish offenses, 

· Does not give prosecutor an incentive—he doesn’t collect.

· Hard to prevent secret, out of court settlements. 

· Looks confusing? It is

· The answer may be that we bundle rules correctly, given that we haven't groped our way to efficient institutions for private enforcement, including private deterrence, transferrable torts, … 

· Trying to optimize on many margins at once, makes for confusing arguments

· Legal rules give us

· Incentive to prosecute

· To prevent

· To commit (or not commit)

· To frame—one advantage of private deterrence as incentive.

· On margin of victim's incentive

· Double incentive argument an advantage for criminal law for auto accidents

· Civil law for burglary

· If sufficiently interested

· My book—library, me, web.

· Course not next year.

· Review: Private vs public prosecution

· Landes and Posner argument—but applies to tort law as well!

· Complicated issue—chapter in my book if interested

· And crime/tort article

Tort/Crime. Article, book chapter. L&E next year

Van Gulik. Irish. 

Chinese cases--email and web

China

Sung dynasty? Laissez-Faire. 10th-13th. Blind grading. 

General issue: How do you maintain the authority of a hierarchal bureaucracy in a large, pre-modern society? Isolated elite? Recruit by talent or make hereditary.

· Sources for the societies so far

· For law, for society. 

· Anthro reports (gypsies)

· By an outsider

· Usually a small sample, so one bad report might seriously distort

· Consider the Margaret Mead controversy 

· novels (plus one law code) Iceland

· Selects out the interesting parts, which may badly distort the sample—generation story

· Distorts from dramatic effect: Perry Mason

· Statutes and cases (China)

· Filtering because only crimes get into the record, ordinary life does not—makes it look more violent. But …

· Only prosecuted crimes get into the record—might make it look less violent, especially if measured by number of criminals

· One could interpret severe punishments as necessitated by low probability of conviction.

· How much crime was there in China? 

· A suggesting to B that they kill C seems pretty common.

· Gangs attacking people

· Not acting as if they thought they would get punished

· Rape, wife selling, …

· Perhaps the usual punishment is within the family, and only the exceptional cases are appearing in our record.

· We could use 

· statutes for Iceland

· Novels for China

· Perhaps anthro reports on conservative parts of modern Chinese society?

· Are there gypsy novels? Oral literature perhaps? Songs?

· How good a picture would our cases give of our society? Legal system? 

· Consider plea bargaining and out of court settlements. 

· Commercial arbitration. 

· Foreign impression of U.S. full of gangsters and violence.

How does that compare to your own experience?

2/8/05

· Papers

· Looking for legal systems

· Anthropology—starting with Hoebel

· History, preferably not in our main line of descent

· Non-state legal systems

· Historical—Law Merchant

· Current: 

· Lisa Bernstein on arbitration

· Eric Posner and Robert Ellickson on norms 

· Religious/ethnic communities: amish done, but other groups.

· Internet, Usenet

· Illegal.

· Sicilian Mafia

· Prison Gangs (one done)

· Fictional?

· Looking for information

· Google to find scholars who specialize in the field

· Check their publications lists

· And email them with a polite query

· Google for online references, or use Westlaw, 

· then use the library to follow them up

· Or Lexis/Westlaw

· Some issues raised by the paper from last year

· Legalist approach: Harsh penalties to reduce crime rate to zero.

· Becker—why not always an improvement to double penalty, half probability?

· Modern answer—punishment costs

· But if you can reduce rate to zero, doesn't matter.

· Cannot, because

· Individuals vary in probability.

· Individuals are irrational

· Errors in the system?

· Marginal deterrence:

· Revolt that brought down the Qin supposedly started by low level official

· Condemned to death for a failure that was not his fault

· Nothing to lose, so started a revolt

· Argument that forced labor 1-3 years works, because freedom is in sight

· This is an argument against equally harsh punishments for offenses of varying severity, but …

· Not against very harsh punishments at the top (torture you to death, kill your near relatives, enslave your distant relatives) and harsh below.

· Want to limit the power of the people at the top?

· Because we are afraid they will do bad things to us

· Lots of people disobeying a law with significant penalty means it is a bad law?

· Or short run/long run stability issue

· Rulers who think they have complete control

· Will push the population too hard

· Creating opposition that brings the system down.

· Muawiyya quote.

· Or most people find very harsh punishment somehow objectionable

· Consider the current controversy over the death penalty

· Academic disagreement over the evidence on deterrence

· Strong correlation between beliefs on death penalty and on deterrence

· My Norval Morris story

· Norms in academia.

· How much of it is horror over imagining oneself awaiting execution?

· Is the retreat from the death penalty evidence that we have become …

· More moral?

· Less used to premature death?

· Richer?

· Or the current controversy over the use of torture

· Which, of course, was routine in Imperial China

· In Europe a few centuries back

· In both cases with legal restrictions on it

· Why do we object?

· Because it is wrong, or …

· Unreliable …

· Or …

· How would people react to some technological equivalent

· a real truth drug? 

· Lie Detectors?

· Voice stress detectors—we can use them on the authorities as well as they on us.

· Rules vs discretion by authorities

· "A government of laws not men" is our catch phrase.

· Some of the Chinese authorities see it the other way around

· If there are written laws, the common people can use them

· To constrain the authorities

· Is this bad because it prevents the right verdict—an issue today ("He got off on a technicality")

· Or because hierarchical authority is the way to preserve an orderly society, and it violates the hierarchy, or …

· Because hierarchical authority is in conformity with the will of heaven

· A just man at the top can prevent the able from using the rules for their own benefit?

· Ray Huang’s 1587, A Year of No Significance describes the life of Hai Jui, an official who eventually became the Censor-in-Chief in Nanking. Hai believed firmly that the legal system should be used to enforce the balance of power in China’s social hierarchy: “I suggest that in returning verdicts to those cases it is better to rule against the younger brother rather than the older brother, against the nephew rather than the uncle, against the rich rather than the poor, and against the stubbornly cunning rather than against the clumsily honest.  If the case involves a property dispute, it is better to rule against a member of the gentry rather than the commoner so as to provide relief to the weaker side. But if the case has to do with courtesy and status, it is better to rule against the commoner rather than against the gentry: the purpose is to maintain our order and system.”

· In Golden Lotus, the villain/protagonist successfully manipulates the legal system

· But eventually, a case gets to a virtuous higher official

· Who correctly interprets it, and so

· Reduces the sentence of someone he had gotten convicted of something

· Alternative ways of making the legal system work

· Decentralized mechanisms

· If you are wronged, you will act—our tort system

· If you are in the right, people will support you: feud systems

· Our adversary system—if there is evidence for you, your side will find it

· Revolution or the threat of revolution as a constraint on power

· " An absolute monarchy is one in which the sovereign does as he pleases so long as he pleases the assassins." Ambrose Bierce
· Centralized mechanisms
· A hierarchy of authority
· With mechanisms to make subordinates act justly
· Either as evaluated by superiors directly, or …
· In conformity with rules
· And a just person at the head
· Chinese version: Mandate of heaven
· SCUS: Selected to be just, social pressure
· Democracy—to be reelected
· Make the authority and the expert separate people
· Confucian scholar officials + trained clerks
· British system of politicians at top, professionals below

· Both subject to corruption from below

· Clerks take bribes to give advice to magistrate (Golden Lotus)

· "Yes Minister."

· Merovingian governor of the palace founds the Carolingian dynasty

· Same pattern in Andalusia

the number of people under a magistrate might be anywhere from 80,000 to over 250,000.

Han law--infanticide a crime.

An incident from the Cheng family circa 13th or 14th century illustrates this:

A family member, Hsu Kung-chu was being brought to the magistrate’s office for punishment for committing incest with his niece. The tsu head recognized that the public nature of the official proceedings would bring shame upon the family, so he ordered Kung-chu to be thrown in the river where he drowned. However, the tsu head was punished by the authorities for murder.

In a contrasting case from the same period, a different result is reached: 

“Wang ch’i’s eldest son, Wang ch’ao-tung hated his younger brother.  At one time, the former chased the latter, knife in hand. The father caught Wang ch’ao-tung, tied his hands together and scolded him. The son answered back. This so angered Wang Ch’i that he buried his son alive.  He was sentenced by the General of Chi-lin for killing his son inhumanely after the son had disobeyed instructions. But the Minister of Justice held that since a son who scolded his father was punishable by death, the case should not be considered under the article that dealt with a child who was killed because he had disobeyed instructions. As a result, Wang Ch’i went unpunished.”

The novel “The Plum in the Golden Vase” was published anonymously around 1618 but takes place in the declining years of the Sung Dynasty (960-1279).
 The novel chronicles the escapades of the wealthy and corrupt merchant His-men Ch’ing.  There are two significant interactions with the legal system in which Ch’ing manipulates the legal process to his advantage by taking advantage of corrupt officials.

a. The Death of Wu the Elder


Hsi-men Ching, whose wealth is exceeded only by his unceasing appetite for women, begins an affair with P’an Chin-lien, the wife of Wu the Elder. When her husband discovers the affair the two lovers plot to poison him with the help of Dame Wu, the next-door neighbor who has been hosting the illicit assignations. After Chin-lien administers the poison, the coroner is called to administer to the body and “nail the coffin,” an official means of sealing the death as accidental. Ching bribes the coroner to declare the death accidental when it clearly isn’t.
  Some months later, the dead man’s brother, Wu the Second, returns home and hears of the suspicious circumstances of his brother’s death. 


Wu the Second arranges to meet a witness, who he has asked to “be prepared to testify,” outside the magistrate’s office. He then engages a scribe, Master Ch’en, to draft a complaint to submit to the magistrate. This is Master Ch’en’s only appearance in the novel.  Since Wu has presumably had little interaction with the legal system, Master Ch’en presumably has some input into content as well as form, but there is no mention of any advice given to Wu on his case. Wu proceeds directly from the scribe’s office to the magistrate, where he presents his written complaint and engages in a brief discussion with the official: “Taking (the witness) along with him, he went straight into the courtroom, knelt down, and began loudly to complain of a case of injustice.”
  He engages in a brief discussion with the magistrate, who takes the witness’s “verbal deposition,” and withdraws to discuss the case with his secretaries. It would seem then that the entire process of filing a complaint could take place in a day and that the officials were generally available to discuss the filing of a complaint.


Unfortunately for Wu, Ch’ing hears that a complaint implicating him has been made and he sends a servant to the magistrate’s office to bribe the clerks. When the magistrate submits the complaint to his clerks for discussion, they convince him that it is far too difficult to take on a strong force in the community like Ching.  The magistrate berates Wu for having brought a charge he cannot prove:

“It has always been true that:

To prove adultery, you must nab both parties;

To prove theft, you must produce loot;

To prove homicide, you must find the wound.”

The witness is detained while the magistrate considers whether to bring charges against the powerful Ch’ing.  In the meantime, Ch’ing sends another bribe for the officials, including the magistrate. The next day, Wu returns to hear whether the magistrate will charge Ch’ing and his lover Chin-lien. The magistrate warns Wu in general terms of making rash accusations, particularly against someone as powerful as Ch’ing. Another official, referred to as the “docket officer,” tells Wu he has not met the requirements for the case: “In any case involving an accusation of homicide, there are five prerequisites that must be possessed by the prosecutor before he can proceed to trial: the corpse of the victim, the wound, the medical cause of death, the weapon, and evidence that implicates the accused.”
 Although Wu is angry that the court will not take action, he says only, “…you must have your reasons.”

Wu, angry that he has not been able to get satisfaction from the justice system, goes out in a rage to find Ching. Ching is drinking with a character named Li Wai-ch’uan. “This man played the role of influence peddler in both the district and the prefecture, intervening in public business on people’s behalf, and keeping his ear to the ground as he ran back and forth, for a fee.  If two parties were engaged in a lawsuit, he would peddle his services as a conduit of confidential information. Or if anyone wished to offer a bribe to the officials or functionaries, he would take a cut from both sides. For this reason he was knows around the district yamen as Leaky Li.”
 When Ching hears that Wu is coming to confront him, he escapes out the back, leaving Wai-ch’uan at the table. Wu demands to know where Ch’ing is and when Wai-ch’uan hesitates, throws him out the window, and, upon exiting, deals him a final kick that kills him.  Wu is arrested, charged with murder and sentenced to death by strangulation.  He is immediately arrested and brought before the same corrupt official who refused his complaint against Ch’ing. The corrupt officials sentence Wu to death by strangulation. Since it is a capital case, they are required to submit a report to the higher office. The report briefly summarizes the “facts” of the case. They invent a story that Wu was angry because his Li owed him money and killed him in a rage when Li was unable to repay him.  The report describes the procedures followed: “Depositions were taken, bond was posted for the witnesses, and the inquest report form was duly filled out and submitted.” It goes on to quote the penal code which proscribes death by strangulation as the sentence for “involuntary manslaughter.”  Five officials sign the report: the District Magistrate, the Vice-Magistrate, the Assistant Magistrate, the Docket Officer and a clerk from the Office of Punishment.


Wu, the original victim of Ching’s corruption, has himself become a victim of the legal system. Although he did commit homicide, the story is clearly written in a way sympathetic to Wu, and showing how the corruption of the system has allowed the guilty to go unpunished.  Fortunately for Wu, the official who reads the report is “an official of absolute integrity.”  He believes Wu’s version of events and transfers the conviction to a lesser sentence that carries only exile as a punishment.


Although this episode would appear to demonstrate that the system was corrupt and did not operate successfully, Wu is clearly the protagonist here, and in the end everything turns out alright for him. He eventually returns from exile and extracts revenge for his brother’s murder by killing P’an Chin-lien. 

Wu does not escape punishment altogether since he did kill Li. Although painted as an unsavory character, his murder nevertheless deserves some punishment. In addition, only the lowest level of officials are dishonest. The higher official who recognizes the truth of Wu’s story observes: “That district magistrate of yours doesn’t deserve to be in office. How can he have put justice up for sale so flagrantly?”
 Even when his initial complaint against Ch’ing is thrown out, Wu is deferent to the judgment of the officials. 

b. The False Contract with Chiang Chu-shan


Another of Chiang’s extra-marital assignations gets him involved in the legal system, again as the manipulator from outside, controlling the events by bribes. Angry that a former lover has married, he plots revenge against her new husband, Chiang Chu-shan. Chu-shan operates a shop and is kind of a mix between a pharmacist and physician. Ch’ing bribes two locals to lodge a complaint against him for failure to repay a debt.  They go to his shop and accuse him of having borrowed thirty taels from one of them.
  Chu-shan angrily disputes that he ever borrowed money, pointing out that “there would have been a contract and a guarantor.”
 When they persist in telling him he owes them money Chu-shan threatens, “I can’t take any more of this! I’ll go to court with him…”
 But it is Chu-shan who is arrested, and Ch’ing sends “a personal note about the case” to the Judicial Commissioner. The two men Ch’ing has hired provide false testimony that Chu-shan borrowed the money and provide a contract, which purports to bind Chu-shan for the debt. The Commissioner orders Chu-shan to be flogged and to repay the debt: “Two runners were then dispatched to escort Chiang Chu-shan to his place of residence, and a bench warrant was issued authorizing the requisition of thirty taels of silver with which to make restitution to Lu Hua; failing which, the prisoner was to be remanded to the yamen for further detention.”
 Although he obtains the money from his wife, she is disgusted with him and leaves him to become a concubine in Ch’ing house after all.  Ch’ing rewards the two men who provided false testimony with the amount that they accused Chu-shan of borrowing. 

Although Chu-shan is a pathetic character, his story is told in a way that makes him appear sympathetic because he is abused to such a great degree.  Although the text refers to Ch’ing “sending a note” to the Judicial Commissioner, the operation of the case itself indicates bribery may not have been necessary to bring a false claim against someone. Chu-shan’s accusers have only a false document, with no mention of signature or print by Chu-shan, and the testimony of both of them against Chu-shan. It seems the system was not difficult to manipulate with false testimony, and bribing the officials may not have been necessary to have an innocent person convicted.

---

[Chinese Law Notes]

I.B.Singer's "In My Father's Court" describes a traditional Jewish legal system, Beth Din, which is a possible paper topic or future subject for the course.

Internet rules and norms as a possible subject.

Chinese Law: Notes

· Judge Dee by Van Gulik

· Civil Service

· Religion and law:

· On the one hand, law is seen as a human creation, but …

· The actual law code exists in large part to restore cosmic balance, please the gods?

· To what extent do you need that to explain the rules we will observe?

· To what extent can you explain them on consequentialist grounds

· Lots of cases where someone gets a capital sentence

· Apparently because "balance" requires it

· If a co-defendant dies, capital sentence not needed

· But capital sentences turn out not to be!

· Nominal and actual number of blows also

· Token monetary redemption

· Is this evidence for or against the religious explanation?

· Rules on what seasons you can punish in.

· In general, is religion

· The real reason for a rule

· Used to reinforce a rule that exists for other purposes

· An explanation of a rule that exists for other purposes.

· Does this change over time? Ch'in relaxation of execution taboos

· How much of this exists in our legal system

· Imagine someone who has committed some horrible murders

· Suppose, somehow, punishing him will neither deter nor prevent

· Would you do it anyway?

· Confucianist and Legalist:

· Legalists believe in 

· written law, equal treatment, rational self interest …

· Harsh penalties, elastic supply of offenses. Becker puzzle.

· Group punishment.

· want to punish officials for claiming either too much or too little!

· And are totalitarians trying to build strong governments! 

· Confucianists want norms, virtue, suspicious of law

· fear written law leads to rules lawyering, 

· want unequal treatment based on hierarchical and other status

· Deterrence (legalist) vs reformation (Confucianist)

· Ch'in legalists triumph in 221, 

· burn the books in 213, 

· collapse c. 208 after death of founder.

· Han officially Confucianist, actually a hybrid. 

· Ends up identifying morality with positive law.

· Punishment for offenses

· But not equality under law

· depends on status.

· Slave

· Commoner

· Official

· Also imperial family and

· Bannermen

· Officials 

· could not be Arrested, investigated, tortured without imperial permission

· could usually commute corporal punishment to money fine

· or reduction in rank or dismissal from civil service, but 

· officials held to higher standards, more severe punishments, in some contexts

· setting an example

· violating sumptuary regs, or …

· frequenting prostitutes

· And relationship

· Hitting your master

· Obligation to your father

· Hitting your district magistrate worse than someone else's.

· Within family

· Relationship defined by morning rules

· And seniority

· Older brother can beat younger without penalty

· Younger beating older, severe penalty

· But theft less serious the closer the relationship!

· In Confucian doctrine, family take precedence over loyalty to the state!

· Concealing crime of close relative is not a crime

· Accusing parent of a crime is criminal, even if accusation is true.

· Banner system

· 200,000 at time of conquest. 

· Hereditary, forbidden to intermarry, forbidden to do commerce etc.

·  In theory maintained loyalty to the Manchus, hence one Manchu and one Han Chinese heading each bureau. 

· Banner troops in their own walled cities within the cities. 

· 1850's Taiping rebellion, Banner troops had become almost useless. 8 Manchu banners, 

· 8 Mongol, 8 Chinese.

· Rules designed to maintain the authority structure within the family

· Most obviously, father over son, husband over wife

· Less obviously, senior generation to junior--mourning system

· Oddest, senior in age, even by a small amount, over junior (age defn?)

· English Navy, Napoleonic period, seniority of officers

· If you need a hierarchic structure, it gives you an automatic one

· And hierarchy is one alternative to rights, trade, etc.

· Punishments supposed to be specified in detail

· In theory

· By the nature of the crime

· And by the relative status of the parties

· And by the absolute status (8 groups) of the parties

· But there are always gaps, so

· Apply a statute by analogy

· Sometimes with no good reason—pp. 249-251. 

· Cutting private dike—what happened, statute.

· But analogy to destroying or damaging house, walls, other property.

· Or where something closer seems to be available.

· Fill in with a substatute

· Doing what ought not to be done, 40 light or 80 heavy

· Violating an Imperial decree—100 heavy in one case. 100+1 m cangue another

· Exercise a good deal of discretion--but don't admit it

· And the rules might give the wrong answer

· Officials at the capital get to decide

· Capital punishment after the assizes provides a loophole

· And there are lots of statutes which say you might be allowed to

· Stay home to take care of parents

· Difficult for capital but

· Perhaps routine for non-capital? Pp.262-4

· Or do ceremonies if your parents are dead

· Or substitute a nominal money payment

· Or…

· So the court has a lot of discretion.

· Source of laws

· Official statutes, passed from dynasty to dynasty with modifications

· Substatutes, based on decrees or high up precedent

· And eventually incorporated into the code, after existing separately

· Official commentary

· Unofficial commentary

· Written by whom?

· In the one case given, apparently an experienced official.

· Punishments

· Imprisonment is not a normal punishment

· Although it happens while awaiting trial

· As in the old British system

· And in the special case of a woman who would otherwise be exiled

· Fine is not a normal punishment

· Exists as a token substitute for a serious punishment for people in special classes

· If the court allows them

· And as compensation to the family of someone killed by accident

· Are there other "tort like" fines?

· Comparison to England--their capital punishment also usually wasn't.

· Main punishments are

· Beating with a bamboo

· Penal servitude of various sorts

· Typically, supposed to be producing a fixed amount

· For the iron or salt monopoly

· but by late Chin not much servitude. Why?

· Also “slave of the military”—again by late Chin a dead letter?

· Life Exile at various distances, with and without military slavery, malaria, etc.

· Capital punishment: 

· Strangling or decapitation

· Before or after the assizes

· Or Death of a Thousand Cuts

· Cangue as a punishment

· Increase by little bits, decrease by big bits?

· Overall figures 

· Population, mid-19th century: aprox 400,000,000

· American source: 25,000 total banished prisoners (estimate)-1/16,000

· If you believe that <10% of “after the assizes executed, suggests 

· Total banishments about 1/32,000>banishments reduced from executions

· Total executions after the assizes <1/320,000

· But no idea how many before the assizes.

· U. S. execution rate: Peak about 200/year in late thirties, currently about 70/year=1/4,000,000

· U.S. prisoners: 100,000-200,000 1926-1970

· British: over 400 executions in 8 months in Canton--1851

· Both during the Tai-ping rebellion

· Legalized torture

· Could impose costs as large as the punishment, perhaps larger!

· Magistrate liable only if he was acting from personal enmity?

· Structure:

· Minor cases (bambooing) settled by the district magistrate, 

· Reported to prefecture

· Could be appealed to province

· More serious cases (penal servitude)

· Investigated by the district magistrate

· Reported to prefecture

· Decided by province 

· Confirmed by provincial governor

· Reported to Board

· Non-capital homicide case

· As above, except 

· final judgement by the board (in Peking)

· Capital cases as above, except

· Reviewed by Board

· Final judgment by Three High Courts

· Must be confirmed by the Emperor

· All cases involving officials as defendants had to be ratified by the Emperor

· All cases decided by analogy had to come to Peking (the Board?) for final judgment

· Private individual could appeal to a high court

· Lodge an accusation (that the lower court refused to hear?)

· Protest a decision.

· But subject to punishment if he either failed to exhaust all lower options or

· Lost--court did not find his accusation to be true.

· Civil vs criminal?

· The law did not distinguish--all treated as penal.

· But there were suits that originated as one party against another

· At the provincial level went to a different official

· How were they classified? Bambooing, exile, capital, …?

· Look at the cases to see in what sense they were civil

· And the other chapter on Taiwan

· The assizes

· Cases divided into four categories

· Deferred execution--nominally capital but just barely

· normally meant commutation to penal servitude

· Sometimes with a two year wait to have the decision confirmed

· Worthy of compassion: young, aged, or extenuating circumstances: reduction to exile or penal servitude.

· Only son remaining at home to …

· Normally commuted to 40 blows

· Plus two months of the cangue

· But doesn't seem to have been granted all that often

· Deserving of capital punishment

· Names written on a sheet and somehow

· Ones for execution chosen by the Emperor

· Touched by circle? Enclosed in Circle? In bracket?

· The rest kept until next year

· If guilty of family offenses, twice enough to convert to deferred execution

· Otherwise it took ten times!

· One source suggests that fewer than 10% executed

· Of those awaiting

· But some of them got to do it two or more times.

· But bandits and rebels are outside the whole system, executed locally

· Note that, in practice, imprisonment awaiting trial was a substantial part of punishment

· For cases above bambooing, walk to the provincial capital to be tried, wait for confirmation from Peking

· For capital cases, as above, possibly walk to Peking, wait for the assizes

· If in the 4th class, Emperor misses, wait another year

· Enforcement issue

· Note, pp. 218-219, extortion via threat of legal involvement

· By someone due to become a district magistrate

· Hence plausibly in a better position than his victims to use the system

· How much prosecution was initiated by the government, how much by private citizens?

· And under what circumstances the latter?

Notes on Cases

· Comments or questions from the cases you read?

· Will discuss some cases, then go on to general questions.

218-220: Opportunities for extortion by an insider threatening legal involvement.

pp. 223-5: Nominally immediate execution (accidental shooting) (deferred because at father’s command, passes 2 years, is then a candidate for only son rule. Note that accidental nature of the killing seems to only come in at this final stage--a further reason for the (optional) reduction.

225-7: Father's order changes beating elder relative of 4th degree to death (in response to his trying to rape another such relative) from before to after the assizes. Note that sole support issue is postponed--a fortiori because it was in a prior 5th degree case. Note that disobeying a father's order is a serious offense too.

227-8: "Analogically" when it is really quite different.

229-231: They actually give a result not following the rules, merely because the alternative gives the same outcome preceded by longer imprisonment.

231-5: Turning yourself in before the crime is discovered lets you get off scot free--unless there has been irreparable bodily harm. Turning yourself in when the crime has been discovered gives you a two degree reduction, when you hear they are looking for you a one degree? With the same condition. Note that doing something that leads someone else to commit suicide is "irreparable bodily harm"--and a very serious offense. Mystery plot--get two birds with one stone? Note also how little it apparently takes to lead to suicide--foul language is considered an adequate explanation. Note also that suicide due to extortions by officials, real or pretend, is worth its own rule.

"There would then be no way to deter the violent." Two margins--catching and deterring.

237-9. Fugitives get their punishment bumped up one notch if homicide, not otherwise.

Ordinary homicide without aggravating circumstances--decapitation after the Assizes.

239-40: Beating for failing to properly stamp an official file document, lesser beating for other people in the office who didn't prevent it.

242-3: Status (son of a private servant) not desert determines status--or at least prevents it. Military case. Quote.

246-7: Being a tax advisor is criminal

Unsalaried head of 110 or 1000 household position as part of control. Interface with govt? Lawyer tax adviser committing a crime, because acting as if pretending to be such.

248 No prescribed punishment for minor violations by offical.

251-4: Killing to prevent a crime, or killing someone resisting (private) arrest, is all right. Killing the offender thereafter is not. In one case the killing Is not justified because it wasn't quite a crime, in others because no resistance. Compare rules for killing someone who breaks in to your house in our system.

255-7: pre-marital sex punished as disobedience to parental authority; eloping apparently not. 

256-8: Marrying a woman under an official's jurisdiction, or taking her as a concubine, is a crime.

260-1: Enforcement of salt monopoly.

261-2: "Violation of imperial decrees" as a catch-all--100 heavy bamboo. Vs doing what ought not to be done--heavy version is 80? Doing what ought not to be done more for penal, less for administrative, violations?

262-4: Figuring out the penalty by deduction from statute--cannot be higher than a slightly worse and similar offense (theft vs temporary misappropriation).

264-266: economic controls. Can't buy more than a limited amount of rice in Peking. Trying to keep the price in Peking below the market price? Worry about riots? Modern equivalent--Becker. There and thereafter, use of non-official merchant heads to regulate. Cartelize? Rules against hoarding grain. 

266-8: Ferocious punishment for leader in strike effort who struck an official. Not clear if any punishment if they had just agreed to the extra payment offered.

269-71: Note that "monopolistic practices" seem to simply consist of buying and selling large quantities--but surely not large given the size of the market. 300 coupons of about 10 bushels each--in a city that probably had a population of over a million.

274: Specificity and analogy. Buddhist monk who entices and then uses his wiles to get her belongings. Disregards on point statute.

275-6: “Clan court” for Manchus

276-278 District magistrate, rain, chair, no fault of his, yet dismissed+100 blows. Politics or literalism? Why did three different people bother to report it? Note the purchase of lower level official rank.

278: Bit at the end of the case makes it look as though accusers are guilty until proved innocent as well, although one of them was. For false charge, 3 degrees heavier than punishment for the accused if the charge were true.

282 escaped tiger. Higher penalty, then lowered by Emperor.

For treason, group guilt, enslave sons and grandsons.

288: Drunken babbling as a capital offense? Reduced to three years.

297-8: Attempt to do analogy with almost mathematical precision.

299-300: Emperor paying attention (or his officials?) and backs down.

301: Substatute on theft eventuating in attempted but unsuccessful rape.

306-7: Embezzing like theft, but top level not capital, no tattooing. 

313-315: Determining the correct sentence for an accomplice who is already dead.

315-317: Increasing penalty by one degree because of the motive for the fight (mother in law's adultery), although statute does so only for premeditation.

317-8. For intentionally killing a son, with or without premeditation, 1 year penal servitude. 

318 Father who deliberately murders his son in order to continue an adulterous affair, gets relatively light punishment--60 blows+1 year. Accessory gets much heavier punishment--because not father/son.100 +life

319. Strangulation after for mother who kills her child to conceal adultery, decapitation afterward if stepchild.!

322: Higher court actually suggests that lower court might have the facts wrong—accepting the claim by adulterous wife and paramour that the husband tolerated the adultery. No other evidence—and it reduced their punishment.

324: Multiple offenses, only the most serious, or if equal one of the most serious, counts for the punishment. (On the other hand, the various “for repeated acts of …” statutes.) Note lexicographic element in punishing only the more severe crime, rather than adding up.

325-7: Two distant cousins travelling together count as a single family. Is this merely a way of increasing the punishment because the crime was seen as particularly bad. 

325 those living together permitted conceal each other’s crimes!

p. 328. Message by the 400 li per day post. 133 mpday. How? Pony Express?

p. 329: Witchcraft? And we’ll investigate whether the man who reported it did anything wrong.

330-333. “Requital” due to death of one offender—others scale down to non-capital. Planner less liable than those who strike lethal blows in affray—but his death makes theirs unnecessary.

334-5: Escaped prisoner freezes to death; person who captured him guilty of a serious crime, but not quite as serious as deliberately causing someone to freeze to death. A lot of citizen arrest in the cases.

338: Killer who is let off from execution (in all circumstances?) must pay funeral money for the victim. 20 ounces. 

339-41. Just under what circumstances? No payment if executed. Payment if homicide of a sort for which, under special circumstances, reducible to life exile. No payment if of a sort for which normal penalty not capital. But various statutory exceptions to the last. Note that killing in defense of your parents is only a basis for appealing to the Emperor to reduce the sentence below capital.

342-3: Accidental killing as the "same" penalty--except that it can be redeemed with money. Like our tort/crime rule for punishment--intent. Highest fine for death about 12 ounces--compare to sums mentioned elsewhere. .855 oz/day proper wage for worker on govt construction project.

344-5. Worrying about false testimony. Husband kills wife, his parents claim she struck or reviled them. So parents must testify in court—other evidence not sufficient.

345: Frees a husband from any punishment if, in beating wife or concubine, he does not break any bones. (and she dies?)

347: Restudy to make motivation (kill and then impute or kill in order to impute) clear.

352-4: Doctor misdiagnoses, acupuncture, patient dies. Father comes to Peking to accuse. Doctor found guilty of killing patient (not maliciously), punishment strangulation after but commutable to 12.42 ounces of silver. Father receives 100 heavy bamboo because his complaint “embellished the facts” (but the doctor was guilty)!

354: shopkeeper who dispenses wrong drug with fatal result, by analogy like the above case, strangulation after converted to 12.42 ounces.

355. 100 blows of the heavy bamboo explicitly a more severe sentence then the sentence above for killing a patient.

362-5: Assault with a dangerous weapon much more serious than with ordinary weapon, even if injury the same. But less so if you grabbed the weapon from someone on the other side. Possession of such weapons is an offense, as opposed to possession of ordinary things that can be used as weapons.

372-4 (and earlier). Who is responsible for a joint attack. Instigator less than person who actually strikes the killing blow—unless instigator is in continued control, or has power to intimidate person who strikes the blow, in which case it reverses. Note two reports—but it sounds as though the information was actually compiled in the first round, only provided to the higher court in the second.

374-6: Deducing the penalty for something not covered--one step lower for murdering a slave, hence for attempting to murder one.

376-8. Concubine beats a slave girl, who commits suicide. No penalty—in part because wife lived elsewhere, so concubine in charge of the household. 

378-82: Concubine becomes wife, beats indentured servant, who dies. Back to concubine (dubious legal ruling), 3 years

384-5: Same surname, assault on senior (by generation, not necessarily by age) is subject to a one degree increase in penalty. But they apparently get it wrong.

385-9: Assault on older relative by younger under orders of still older. First case, deliberate murder, but one degree lowered (actually petition for clemency) because under orders. Second case, much more excusable, but one degree raised because younger brother assaulting older brother (five relationships). I think. 

389-391: Father intentionally and unreasonably killing a son who had done nothing wrong would be a crime, at the low end (one year penal servitude). If son has violated father's commands, down to 100 blows heavy.  If son has reviled father, or if killing is accidental, or if a reasonable beating that unintenionally results in death, no penalty.

394 self defense doesn’t excuse killing. Nor rage at the killing of one’s father, although it provides grounds from clemency. But great reduction in sentence if injury is less than killing while defending one’s parent. But killing to prevent a crime is all right? 

396-7: Younger brother defending older brother (and accidentally killing the attacker) doesn’t get special treatment—because although it is one of the five relations, it isn’t included in the list in the statute. So “homicide resulting from an affray”—strangulation after. In general, defense of self or others doesn't seem to be an excuse here. 

400-401: Anonymous accusation a capital offense (strangulation after). 80 blows heavy if you see it and bring it to the authorities. 100 blows for official who acts on it. Accused party not to be tried, even if accusation is true (accuse yourself?) Imperial edict, with exception for treason. Next emperor repeals the exception!

402-405: Causing an exhumation by making claims that require it to check them a very serious offense (just subcapital). Capital if the claims maliciously charge someone innocent with homicide. One degree reduction if not malicious, person charged not punished. On the other hand, in one case, father allowed token monetary redemption, son (capital after assizes for killing in an affray) possibly allowed to stay home to take care of aged father.

405-8: Accusing older relative within 2nd degree, such as brother, is 100 blows heavy even if accusation is correct! Falsely, gets punishment for crime accused of + 3 degrees—but not if the increase raises above maximum life exile! Non-relative, false accusation of crime requiring military exile gets the same punishment as the crime.

408-10: Son pushing parent into suicide immediate strangulation if through theft or moral turpitude, life exile if through poverty or other offenses. “Do that and I’ll kill myself.”

411-13: 3 years penal if son commits act of moral turpitude or theft at parent’s instruction, and parent commits suicide out of fear of discovery. Suicide due to fear that son’s entrepreneurial project might fail makes son guilty of a serious offense.

416: Read bit on evils of lawyers.
421-3. Gains from trade. Parent can kill child with low or zero penalty—so confesses when someone else did it. 

424-5: Arresting, mistreating?, wealthy man to get a bribe from him for freedom?

425-7: Punishing people for petitions proposing that the government do things. Including direct petition to the Emperor. Implication that they are trying to advance themselves?

430-432 adultery and wife sale cases. Innocent purchaser might not be punished. Wife should go back to natal family.

432-3: “Incest” beyond fifth degree leading to girl’s suicide, 3 years penal. 

Sex within clan beyond fifth degree 100 blows heavy, later + 40 days cangue.

Sex between woman and step son immediate decapitation by analogy to sex between man and wife of paternal uncle???

433-4: Adultery with married woman 90 heavy. Monk +2 degrees to 1 year penal. Also 2 months cangue at entrance to his monastery. Over 70, redeem with small payment.

434-5: Monk commits adultery with woman, intimidates husband, punished under the statute “on vicious scoundrels who repeatedly and wantonly commit molestations against decent people.” Military exile, farthest distance. +2m cangue.

440-1: Planning to commit suicide, for good reasons and responsibly (statement of intent so that there will be no need for investigation), still a crime although no law against it. Beating the punishment, commuted to token payment, but his commander should keep an eye on him hereafter. Crazy?

441: Precautions against recognizing handwriting in the official exams. Concern with cheating--but since the candidate apparently uninvolved, no need for action against him.

son

442-6: Killing two villains (extortionists—not explained), only one counts since non-capital, 3 years penal. Inconsistent interpretation of what counts to be a villain—offenses against the person who kills, or against everyone. Bunch of victims take someone prisoner to turn him over to authorities, one victim kills him instead, strangulation after the assizes. Rage v self defense, or villain vs not quite villain? Also relevant to previous note—how well defined is “villain” or “vicious scoundrel?”

449-50 : If parent complains of repeated disobedience by son, son sent, at parent’s request, into military exile in a malarial region. Son escaped, recaptured. Imperial amnesty. Then escaped from prison—but now innocent because of amnesty, father willing to have him back.  Or was the second escape before amnesty (book thinks so). No statute against innocent prisoner escaping from prison. 80 blows heavy for the guards. Court distorting result because father willing to take son back?

450-453: Extortion of prisoners—gets guard in trouble only if prisoner commits suicide.

455-8: Illegal punishment of offender who insults arresting officers. One suspects it leads to problems only because the offender died.

458: Unauthorized  beating that leads to suicide, severe penalty. More severe that does not, apparently no penalty.

460: Unauthorized  beating that leads to suicide, severe penalty. More severe that does not, apparently no penalty.

461-7: Long discussion of the suppression of accusations by punishment at the local level.

476-8: Clerks writing for petitioners. Both an issue of suppressing “lawyering” by clerks, and of preventing officials from effectively delegating decision making power down the hierarchy. 

481-6: Paranoia about a word, plus attempt to pretend that his grandfather had been more of a literary figure than he was. 

486-9: Organizing mass opposition to work--by giving back the money--only punished by life exile, since there was no emergency at the time. Exchange for use of land?

Some comments on the Van Gulik book:

· 13th c. compilation, cases going back from there

· very different from our cases

· detective stories, not (mostly) legal disputes

· Each tells how some official, often famous for cleverness or justice

· Dealt with a particular case.

· Usually how he found out who was guilty

· Stolen cow

· Whose herd does it go to?

· Who looks upset when it is injured

· Solomon and the baby--Chinese version

· Forensic science

· "ancient document," folded, crease lines are not white. Aged with tea.

· Burning one pig alive, one dead--mouth of alive filled with ashes

· Various ways of tricking criminal into revealing himself

· Same literature exists in Japanese, many other cultures

· Occasionally how he ruled, or persuaded superiors to rule, on a case

· Stepmother kills father

· Son kills stepmother

· Not "worst possible crime" because killing father broke relationship

· So just an ordinary killing

· Robber kills both parents, son, but son takes a day to die

· Married daughter claims inheritance, but judge rules

· Since son died later, he inherited, so when he dies

· Property goes to his heirs

· guilty until proven innocent (read passage?)

· because even if you hadn't committed this crime

· you must have done something wrong, associated with bad people, been imprudent

· or you wouldn't have been suspected

· perhaps some element of divine intervention assumed?

· Torture routinely used

· In part because you couldn't convict without a confession! 

· As in Europe in medieval and renaissance times

· Where torture was also used, although eventually

· Severely restricted

· Magistrates knew that confessions by torture were unreliable!

· Multiple cases where accused confesses under torture, but …

· Wise magistrate suspects he is innocent, investigates, finds real criminal

· Better to die quickly than under torture

But sometimes, under torture, revealed where the loot was hidden

Sung dynasty? Laissez-Faire. 10th-13th.?

Chinese inch =.037 meters. Another source was 2.25 cm to 3.33 cm

Small bamboo: 1.5 inches large end, 1 inch small=5.5 cm and 3.7 cm

Heavy bamboo: 2 inches, 1.5 inches = 7.4 cm and 5.5 cm.

Imperial China: Questions To Think About

· To what degree was the law code public information, to what degree secret?

· An early writer thought it should be secret

· No evidence that it was secret? But …

· Giving legal advice was frowned on, suppressed—and most of the population was illiterate.

· They were supposed to know what was wicked

· And some things were criminal without being in the code

· Ex post facto cannot be known

· Doing what ought not to be done (penal matters)

· Imperial decree (administrative matters)

· To what degree was the punishment for an offense determined by the law, to what degree by the court? 

· In theory by the law, but …

· “By analogy” and “Doing What ought not to be done” and “Violating an imperial decree” provided a good deal of flexibility

· Some cases of deducing—

· attempted murder of a slave vs a good person

· One step down because

· One step down in other slave vs good person cases.


· Misappropriating cannot be more serious than theft

· Allowing or not allowing special treatment for aged, minors or only sons ditto

· "Redemption" 

· seems normal in some cases (doctor killing patient unintentionally—nominally capital because of life for a life)

· Equivalent to pardoning in others

· But often not used in cases where a pardon seems appropriate to us

· Son killing killer of his father

· Killing unintentionally while trying to prevent a rape

· Life for a life problem? But can commute to penal servitude after the assizes.

· All capital after the offenses permit two layers of discretion

· First the sorting—cases deserving of compassion

· Then the Emperor's decision of who to execute

· Quite a lot of cases where the court seems to ignore the plain language in order to get a different result

· Litigation sticks--disregard statute permitting the preparation of legal documents for the illiterate if done honestly.

· Pp.418--disregard plain language about stated sum vs not stated in order to give higher punishment.

· Wife selling: Should punish all three, divorce from both, send back to parents.

· Pp.428-9: Let wife selling stand, although illegal, because wife has no natal family to go back to.  

· Similarly in 430, but wife goes back to original husband. 

· 431-2 punishment but wife stays with second husband.

· A judge is a law student who grades his own papers. (Mencken)

· In what sense was "being a lawyer" a criminal offense? What "lawyering" activities were forbidden? Why?

· Pp. 246- 7: prepared public notices announcing plans to establish an office to handle taxation matters for people and settle their litigation—100 heavy+2 years

· Sentenced by analogy to someone who falsely claims to be a headman of 110 or 1000 households

· Which might mean lawyering is a government monopoly?

· P. 415 Case 203: 5: Drafted five legal documents for other people

· All of an ordinary nature

· No evidence that he conspired with clerks, tricked the ignorant, etc.

· Therefore three years penal servitude, instead of

· Military exile for habitual tricksters.

· Over 70, but monetary redemption forbidden

· “litigation specialists who brings harm to rural communities.”

· P. 416: Imperial decree. Read it. 

· Possible explanation: 218-220

· About to be magistrate

· Taking advantage of his superior knowledge of and access to legal system

· For extortion of others with threat of legal action

· To what degree were there defenses such as self-defense, accident, coercion, etc. How much depended on the outcome of the act, how much on the actor's reasons for acting?

· Motivation clearly matters in the statutes.

· Killing a husband who protest your adultery with his wife decapitation before assizes

· Premeditated murder, decapitation after the assizes

· Killing in an affray, strangulation after the assizes

· But even the last is nominally a capital offense (after the assizes)?

· But if one of the responsible parties happens to die

· Reduced to life exile

· Or if the death is a considerable while after the affray—3 years penal servitude

· Accidental killing

· Penalty is nominally capital, like an affray, but

· Is redeemable by money to survivors

· Max of 12.52 ounces. Pp. 342-3

· Lots of kinds of accident that isn’t true—gun going off, for instance.

· Killing to protect your parent from serious situation still capital, but grounds for appealing to the Emperor for a reduction.

· Killing to stop a serious crime or killing the criminal in the heat of passion

· Not a serious crime, but…

· Becomes unauthorized killing (strangulation after) if you kill him when he is not resisting, or has been caught, or

· And minor crime such as picking a few pears doesn’t qualify as an excuse for killing him.

· Killing the attempted rapist of a relative when enraged—3 years. p. 313

· Killing wife or concubine because she strikes or reviles her parents in law

· 100 blows heavy bamboo

· But parents must come into court to charge the wife

· Otherwise ordinary wife killing—strangling after. Concubine—3 years.

· Kill son without cause—one year. For disobedience, 100 heavy bamboo.

· Because son assaulted or reviled father (or grandfather) no penalty.

· Penalty for son who disobeys parent or grandparent—100 heavy

· Commoner killing a slave—

· same as killing a commoner in an affray

· Because of requital

· But one degree less for injuring a slave than injuring a commoner.

· And when penalty for killing a commoner goes up to decapitation, for a slave only strangling—still requital, but again one degree less.

· Causing to commit suicide, in effect, a weaker form of killing. Not normally capital, unless aggravating circumstances.

· Poverty appears a partial excuse in wife selling cases, but not in "parents driven to suicide by son's poverty" cases.

· Moral talk--villains, rascals, …  . Lots of cases on the other side--"his behavior was understandable, not wanton, so we will reduce the punishment from strangling to three years penal servitude."     

· Formula for reducing? 

· Acted under parent’s orders? Sometimes 1 degree down.

· Commoner killing a slave. One degree down.

· Committed a crime, offered someone else a bribe to take the blame, +1

· Someone bribed to confess to a crime he didn’t do, crime’s penalty –1.

· Turning yourself in when crime discovered –2

· When they are looking for you –1

· Before crime discovered—get off scot free if no bodily injury.

· Fugitives +1 if homicide, not otherwise.

· Accessory--typically -1

· ???

· How did the legal system interact with intra-familial authority?

· Being ordered by a senior relative slightly reduced your legal liability for a crime

· Senior relative who ordered you apparently not liable, however?

· Action against senior relative more serious, junior relative less serious.

· Charging a senior relative with an offense is 100 heavy, even if charge is true.

· Disobeying an order from a senior a serious offense, justifies beating and the like.

· Pre-marital sex is a crime because it is a violation of parental authority

· What about other forms of authority

· There seem to be a lot of contexts where A has to do what B says

· Not just senior to junior in family, but also

· Landlord to tenant

· Employer to employee

· Head of merchants to other merchants

· Illegal to export much grain from the capital. Bribing the mob? Becker modern version.

· The state may be providing cartel profits in return for enforcement services

· Talk of monopolistic practices, but …

· 300 coupons for 10 bushels each

· In a city of perhaps a million or more people?

· Note the strong status element wrt servants of officials

· They and their children could not sit for the exams

· General fired when discovered his father was at some point such a servant

·  Emperor's comment—overthrows all proper order to put him back

· Even though he has behaved heroically

· Give him some other reward.

· Obligation to report a crime

· Punishment for not reporting someone else's misdeeds, even as minor as not properly sealing a file document

· Incident with sedan chair in temple, three people reported.

· But also punishment for reporting a senior relative, even if true!

· And the court routinely considers whether to investigate the people who reported the offense.

· No impression that they believed that there was always a permissible alternative!

· Would make sense if punishment was not necessarily connected to desert. 

· “Crimes produce discord; once a crime is committed, harmony is restored only by suitable punishment.” “Punishment is enacted not to teach that crime does not pay, it is levied to placate heaven.”

· Lots of moral talk as well—being wicked is an aggravating circumstance?

· Might that be true in our system?

· Strict liability torts are the obvious case

· We think of that as a problem of compensation

· Perhaps they did too—you messed up the balance of heaven, must fix it.

 “The highest judicial body through  much of the history of imperial China is called the Hsing pu, the Board of Punishments. The board is concerned in nearly all of its cases with whether or not the accused has been sentenced to the right amount of punishment; the board seldom feels that it is called on to consider whether or not the accused is guilty or innocent.”

“Crimes produce discord; once a crime is committed, harmony is restored only by suitable punishment.” “Punishment is enacted not to teach that crime does not pay, it is levied to placate heaven.”

Chinese Law: Final class on Bodde/Morris book [From 2004 version of notes]
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· The role of statute

· Not to tell you what you shouldn’t do

· So the issue “how do you punish something there is no statute against” could naturally arise.

· And it was perfectly legitimate to charge with “violating an imperial decree” that didn’t exist.

· But to specify what was the correct punishment for any offense

· By having a lot of detailed statutes

· And a statute that authorized judgement by analogy

· When a statute didn’t cover the case

· With punishment up or down according to severity of offense

· But with a need to be approved by the Emperor

· And a low level “doing what ought not to be done” statue.

· Some statutes where it isn’t clear if they are open ended or not

· 434-5—“ vicious scoundrels who repeatedly and wantonly commit molestations against decent people.”

· Killing a villain—what counts as a villain? Offenses against killer or everyone.

· Five relationships

· Son (or unmarried daughter) and parent takes priority over

· Subject to ruler. 

· Confucius story

· One source says 3 years penal if accusation true, strangulation false, Ching code.

· Husband to wife

· Like father to son—again punishment for even true accusation.

· Brother to brother 

· Accusing older within 2nd degree, if true, 100 heavy, if false crime+3 up to life exile.

· Friend to Friend

· But… group responsibility for treason.

· The role of private parties (vs officials)

· Within the family, very large and strongly supported by the state

· Children could not use the threat of reporting parental or (older) fraternal offenses

· Parent could have child exiled to malarial region by complaining of repeated disobedience—and perhaps withdraw the complaint later.

· In the case we saw, it took an Imperial amnesty

· But ignoring the jail break by someone who was going to be “innocent” is odd.

· Parent could beat child (or husband wife) with no legal penalty, kill 

·  With or without premeditation, without excuse, 1 year penal.

· If son was disobedient, 100 blows heavy if beating unreasonable

· No punishment if reasonable (but son dies).

· At some periods, father gets officials to authorize killing disobedient son

· If son had pushed his mother to the ground, deserving of death, no penalty if she has him beaten to death. P. 422

· Raises opportunity for gains from trade—take responsibility. Statute.

· On the other hand 

· Strangulation after if mother kills to conceal adultery (also attacks family?)

· Decapitation if it is stepchild—because real parent “owns” child?

· Infanticide a serious crime--infant can't be unfilial

· Husband can kill wife 

· if parents testify that she struck or reviled them. 100 blows heavy—significant but not that heavy punishment.

· If wantonly, strangulation after

· Parents have to testify in court—but are then presumably believed?

· Son pushes parent into suicide

· Immediate strangulation if through theft or moral turpitude

· Life exile if through poverty or other offenses

· 3 years penal if due to son committing act of moral turpitude or theft at parent’s instruction!

· General rule—offenses down status reduced penalty, up status increased

· And orders from seniors provide a very partial excuse—one degree reduction?

· Also within the merchant guild, apparently

· Which regulates the merchants

· Via someone appointed by the state

· Perhaps also within a religion via the same approach?

· Court at least analogizes disciple/master to son/father

· Outside those authority structures, ambivalent about private involvement

· Functioning as a lawyer is forbidden

· Clerks writing for petitioners forbidden

· Partly to prevent lawyering—helping private parties

· Partly to prevent high officials from delegating.

· Anonymous accusations criminal to make or read

· Petitions that are “deceptive” severe punishment 326-7

· Individual accusations are legal (except for intrafamily restrictions), but …

· Can be punished at the local level if found false—by deliberately misreading a statute

· Malpractice case, so punished because true accusation “embellished the facts”

· Later case objects to misreading as a way of silencing reports

· General attitude of suspicion towards such accusations

· 461-7: Top level worried about lower level covering up their “hasty and devious” disposal of the case

· Complainant (about his mother’s death) silenced

· No attempt to investigate complaints

· Of complaints reaching Peking, 8 or 9 out of 10 about corrupt clerks.

· Hardly one in ten adequately investigated

· Statute for deliberately making false accusations carries high penalties, so must be approved at a high level

· 100 blows statute (for non-deliberate) doesn’t.

· So full statute must be cited in the future to prevent this abuse.

·  Tension between wanting to keep commoners out and wanting to control lower level from upper level.

· Dealing with abuses

· Unauthorized beatings by those in govt authority (460)

· Or of maid by concubine

· Extortion of prisoners

· Or lots of others.

· Ignored unless

· Death or Suicide—which suddenly makes it an issue likely to lead to serious consequences

· 460: unauthorized beating of father, suicide, severe penalty

· Of son, more severe beating, apparently no penalty.

· Which threat might restrain injustice

· A little.

· Government self protection

· For treason, group guilt, execute or enslave relatives

· “Drunken babbling” making magical claims (288) capital offense, reduced to 3 yrs penal.

· Possession and assault with a “dangerous weapon” a severe offense.

· 481-6: Paranoia about a word, plus attempt to pretend that his grandfather had been more of a literary figure than he was.

· Restrictions on selling books, uncanonical spells, etc.

·  Strike leader who attacks official—very severe punishment. 266-8.

· Official offered compromise

· Presumably no punishment if accepted?

· 486-9: Organizing mass opposition to work--by giving back the money--only punished by life exile, since there was no emergency at the time. Exchange for use of land?

· Internal politics within officialdom?

· Official and sedan chair case

· Abrupt reversal on punishing complainants at the local level.

· Concern with court getting the facts wrong?

· These courts are dealing with sentencing, probably after confession

· Act as if always know the facts

· Confessions are coerced, of course

· And we have some cases where they are bribed

· A few cases where the possibility of error (by a lower court) and ignorance (by current court) is recognized.

· 322: Higher court actually suggests that lower court might have the facts wrong—accepting the claim by adulterous wife and paramour that the husband tolerated the adultery. No other evidence—and it reduced their punishment.

· 344-5. Worrying about false testimony. Husband kills wife, his parents claim she struck or reviled them. So parents must testify in court—other evidence not sufficient.

· 347: Restudy to make motivation (kill and then impute or kill in order to impute) clear.

· 461-7: Long discussion of the suppression of accusations by punishment at the local level.

· Odds and ends 

· How optional were the various compoundings etc?

· Clearly some of them were up to the court

· We get cases with advice not to permit

· Suggestions to permit

· Physician cases seem to be routine

· The quack case doesn’t offer the option of “strangling after, don’t commute”

· Because it isn’t available, or 

· Is too strong.

· But accidental death seems to routinely permit money payment instead

· Are the “gun going off” cases an exception

· Or is it a different statute?

· Why all the non-capital capital punishments?

· To scare ignorant people—and have them end up grateful?

· To satisfy a life for a life, but not really?

· Because the system got less severe over time?

· To combine deterrence via ignorance with having slaves available for the state?

· Problems of control

· How do you keep district magistrates from being feudal lords?

· May not marry someone in their district? May not own land.

· Move them around

· Their permanent staff is low status—can’t build up equivalent of British Navy coalitions

· Official staff stays in the province

· So corruption etc. more likely to involve the bottom than the top.

· Evidence of extortion with penal system, problem only if leads to death.

· Magistrate as court is restricted

· Anything beyond bambooing makes it up to the provincial level.

· Anything that isn’t set by statute makes it up to Peking.

· You can misuse a statute—but only if your superiors wink at it.

· How were provincial governors selected? Retained?

Student paper on china

· An example of one possible sort of paper

· Find additional source material

· To learn more about a society we have studied

· Interesting bits:

· Account of an honest high official:

Hai believed firmly that the legal system should be used to enforce the balance of power in China's social hierarchy: 1587

"I suggest that in returning verdicts to those cases it is better to rule against the younger brother rather than the older brother, against the nephew rather than the uncle, against the rich rather than the poor, and against the stubbornly cunning rather than against the clumsily honest.  If the case involves a property dispute, it is better to rule against a member of the gentry rather than the commoner so as to provide relief to the weaker side. But if the case has to do with courtesy and status, it is better to rule against the commoner rather than against the gentry: the purpose is to maintain our order and system."

“The secret of administering an enormous empire such as ours was not to rely on law or the power to regulate and punish but to induce the younger generation to venerate the old, the women to obey the men folk, and the illiterate to follow the examples set by the learned.”

Official and secretary. Yes Minister?

Who were the private secretaries? Failed exams or didn't get that far?

Fingerprints as seal substitutes but not for criminal detection.

If a defendant repudiated the written confession, could he be tortured again?

Family with its own written rules!

Varying ability of parents to kill their sons. But always less serious than ordinary killing
. And could appeal for permission to authorities. Two 13-14th c casess with opposite results.

Golden Lotus--story of how it was written.

· Can only be convicted on confession?

· But can use torture, confinement to get confession

· Similar pattern in renaissance Europe

· Infanticide a serious crime, other killing of children usually not

· Because the state supports familial authority?

· Details vary through the dynasties. 

· Punishments for bringing an accusation

· Should have been able to settle the matter without the court

· Other mechanisms

· Golden Lotus

· Description of actual system as one which could be very corrupt

· At least at the lower (District magistrate) level

· Tibet

·  Ruler selected young—reincarnation

· so often a substitute in actual power

· Eternal dictatorship? Or self-perpetuating like Mormons.

· Like China in district magistrate, shifting around, local people for stability, etc.

· Perhaps 15% of population monks

· Major powers are the big monasteries and

· The nobility

· Who split government offices between them

· In practice, offices hereditary

· With monks adopting nephews.

· Parallel hierarchies

· Converge at Dalai Lama

· Tong system

· Blood price for people by rank

· No figure for Dalai Lama

· 200 for nobles

· 100 for high monks and officials

· untouchables (butchers, blacksmiths, … ) 5-20

· very diverse marriage system

· polyandry common

· and monogamy

· and polygamy exists. 

· Inheritance seems designed to get some responsible male in charge of the family land. Similarly in Athens as we will see.

· Split near top between monasteries and secular. 

· Latter is the cabinet, which is gatekeeper to the Dalai Lama and high court. 

· High court heard murder cases, final appeals in all other cases. 

· Two or three a day—population 3-6 million. 

· One case per ten thousand people per year? 

· Not really final—more important back to Cabinet and up to Dalai Lama for approval.

· Avoid courts

· Legal conflict evidence 

· that there was something wrong with you

· And source of bad karma

· As in China, and with the same consequence

· Within a community (trade, fellowship, religion) informal mechanisms

· Green rules system for farming rules

· Settle by dice

· Formal system with conciliator, agreed on result in writing, binding

· But government court system also exists

· Formal court system

· Court case—attempt to reach agreement on the facts. 

· Going back and forth between the parties

· Not in the court together.

· Inquisitorial. Punishments for not being truthful. 

· Oath taking and dice to determine truth. 

· Civil case ends when both parties agree—failure means appeal or ???. 

· Agreement followed by formal reconciliation. 

· Judges and secretaries paid from court costs. 

· Also semi-legal bribes in the form of gifts. 

· Lack of precedent might increase the range of outcomes—and the size of the bribes.

· Either party could later reverse his agreement and reopen the case!

· Good—because you might get additional evidence, fairer judges?

· Bad—no finality. 

· Means that people have an inventory of potential threats, but …

· Using them might be costly.

· Do we have analogous situation?

· I won't sue you for patent infringement—now.

· To what extent do we deliberately prevent them? 

· Time bars.

· Statute of limitations

· Green committees—avoid offending the gods. 

· Only during the growing season, wide powers, 

· incentive to report unclear. Fear of bad weather?

· Criminal cases

· Obliged to report, criminally liable for not. 

· Like China—confident of guilt of the accused. So free to whip. 

· Case investigated locally, results sent to Lhasa.  Like Chinese case.

· Parties could go, try to influence judges. 

· Very unlike China?

· Not if you believe the novel

· Visits, gifts, expected. 

· As with English pardoning, other parties tried to influence?

· Proceed until “factual consonance” reached—possibly under duress.

· Punishment to restore balance. 

· Stronger version of what survives as residue in china?

· Tong/wergeld normally to victim’s family, but others could ask for them too. 

· Some of it went to the fee of the judge etc. 

· Also to compensate those indirectly harmed—family etc., 

· as in our wrongful death suits.

· Humiliation, including Cangue

· Mutilation, but abandoned in the 20th century

· If murderer not found, owner of land where the crime committed is liable to pay 

· Incentive to prevent, to keep off doubtful characters—but also not to report. Imprisonment not normally a punishment.

· As in China, criminal defendant presumptively guilty, may be whipped.

· Note that expected bribery is a reason to stay out of the court.

· Property owner has an incentive to frame someone else for the crime.

· Legal representatives—experts. Njal.

· Only a few hundred govt officials. Manorial officials on manor.

How do you define "parent" in a polyandrous family? Oldest brother is father.

Divorce without blame--wife gets children. Opposite of Chinese pattern.

Oaths--Indian pattern.

Victim of crime functioning as policeman. 18th c. England

Confident of guilt, whipping, as in China

Money payment for killing--Icelandic wergeld
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Chapter IV, Cohen, Edwards and Chen, Taiwan Commercial Law

· Book as source for papers

· Chapter on Chinese/Korean

· Chapter on Chinese/Japanese

· Footnote in our chapter on Japanese private law under Tokugawa Shogunate

· Law Merchant?

· Taiwan Data source and selection

· Avoided real estate as too entangled with other issues

· Taiwan something of a frontier region

· Settled late, difficult crossing to the mainland.

· Four “ethnic” groups based on place of origin

· Some conflict and disorder

· Bureaucrats there perhaps less competent, more corrupt, than average.

· Became an independent province in 1886, but …

· Ceded to Japan in 1895

· Interest here not in the official law but in contractual rights

· Which we know about from very extensive study c. 1901 by a Japanese commission, including six volumes on private law.

· Chinese attitude to contract

· Very much aware of contractual obligations

· Expect them to be fulfilled

· Explicit rules plus trade usages.

· Very clearly allocate risk, etc.

· And expect to enforce outside of the courts

· Contract Law in general:

· A language to negotiate, implement, and let you resolve disputes.

· This does not necessarily require enforcement mechanism

· First step is knowing what we have agreed to

· Policing—control over what contracts. “contrary to public policy” prenups

· Default terms to reduce drafting costs

· Most of which can be based in custom, implemented in law or custom.

· Custom is explicitly relevant in U.S. commercial law, and …

· Arguably the UCC is a descendant of the Law Merchant, which

· Was a privately enforced contract law.

· Possible paper topic?

· Performed because

· Enforced by the state

· “Habit” ???

· Norms and reputational enforcement. Discuss. Cyberspace.

· How will law be different in a system without access to the courts?

· Gypsy law in England?

· Private norms in Shasta County

· Perhaps a lot of international business now?

· Perhaps interactions among governments?

· Contract law in Taiwan

· Almost never got to the district magistrate

· If it did, attempt to encourage mediation, take advice from local leadership

· If result enforced, normally a compromise—only partial fulfillment

· Could not be enforced by traditional methods that depended on local, small scale, interactions, because commerce on an island scale and beyond.

· Which is interesting, because it suggests the expansion of mechanisms from

· Small scale, informal, local, to …

· The equivalent in large societies.

· Could not be enforced within guilds because many likely disputes across guilds.

· Lots of impersonal commerce. Obviously impossible.

· Contract terms designed to make them as easily self-enforceable as possible.

· Extreme self-enforcing case: Silent auction for African gold. Or …

· Smart contracts. Release the combination.

· Perhaps also reputational enforcement?

· Chinese state law

· Dealt with “civil” matters mainly in the criminal context

· Loans

· Maximum interest of 3%/month

· Not repaying punished with 10-60 blows

· Self-help seizure of property of a defaulting debtor punished with 80 blows. Not a feud system. No wife and children hostages (legally)

· Bailment: Various rules on 

· misappropriation, 

· loss through fire or theft, … 

· Bailment, not liable

· Pawn shop, liable100 % if fire originated there, 75% if outside

· Dyeshop, 50/30 (cloth there to be dyed?)

· Denying that he was entrusted with property—shows up in Islamic, Jewish stories.

· Lost property: Five days to the authorities, or counts as theft.

· Government licenses a commercial agent for each city, public market, village district.

· Commercial agent can value property? Price fixing?

· Exorbitant profit through monopolization punished

· False weights and measures punished

· Goods of lower quality than represented or customary is punished

· Procedure is criminal—

· controlled by officials

· Punishments all criminal--Offenses analogized to theft, fraud, etc.

· No procedure in the code for forcing reimbursement of victim, but …

· Golden Lotus story implies the contrary

· And threat could be used to induce reimbursement.

· Including threat of flogging if he didn't pay

· In practice, at least some of the “legal” rules, such as interest maximum, were routinely ignored.

· Pawnbrokers regulations specified lots of interest above the minimum

· Commercial loans, incorporating risk for sea voyages, above.

· Interest not larger than principal the custom in parts but not all of Taiwan

· Over 106 years, 3 commercial transaction cases. Of “civil” cases, only 5% debts.

· System based not on precedent or (mostly) statute but on local custom

· Private courts like Law Merchant did not develop, except for the limited case of within guild courts.

· Court mechanics

· Six days a month, some months only, for suits on civil matters

· Plaintiff uses authorized scribe to write pleas, seal, find petitioner if needed, etc.

· Apparently seal is required for ordinary people but

· Not for the upper class. Landowners? Passed examinations?

· Magistrate sends runners to investigate the case

· Trial with witnesses

· Usual outcome

· Accuser not punished even if defendant acquitted, but …

· Accuser can be found to be the one who owes money

· Party can be ordered to make a payment, punished if he doesn’t.

· Magistrate controls the case, but in practice accepts out of court settlements

· Note in the actual documents 

· the petitionary tone of the claim.

· And the verdict requires only about 50% repayment.

· And no punishment for the false accusation. Law on the ground vs in the books?

· Courts require consent bonds, whether to verdict of court or mediation.

· Pressure to mediate, result enforced by court

· Contract practice

· Three terms: Contract (ch'I-yueh), transferable claim (p'iao), record of transaction (tan)

· Used in practice to cover a wide variety of transactions.

· Spot contracts

· Credit sales

· Sale of goods in transit

· Sale of future goods

· Could be oral

· Pure executory contracts—all performance in the future—almost unknown. If oral unenforceable.

· In practice, contract binding only on full or partial performance. 

· So deposit makes contract binding.

· Ship sale, 

· assumes complicated set of potential claims

· Warrants buyers against them

· Ordinary goods, tan form, bona fide purchaser without notice of other claims had full ownership.

· Self imposed parole evidence rule in some contracts

· Lots of different “form contracts” developed

· Practices of the trade were the implicit default rule

· Negotiated offer and acceptance, but nothing binding until performance.

· Partial performance provided an unambiguous signal

· And provided self-enforcement by one party—deposit forfeits.

· But did not fully bind the performing party—could fail the rest of the performance (the other party not having performed) without penalty other than forfeiting the deposit

· But he then cannot insist on partial performance by the other party.

· But account of delivery before payment seems to go the other way in the book.?

· I deliver half the grain. You are obliged to pay for that, but …

· Cannot compel the deliver of the other half.

· Why don’t I forfeit my half if you are willing to pay and I don’t deliver the other half?

· So they can specify how the risk of price changes is allocated

· All risk on seller until delivery, buyer after. 

· Except for extreme fraud (gold plated)

· Defects that cannot be detected by inspection. About a week.

· Delivery means physical delivery of goods so they can be inspected, not merely a transfer of ownership.

· For transport, default rule is deliver when loaded (why?)

· Unlike agency rule for local deliveries

· Problem—I can’t inspect how well it is packed etc. until it arrives.

· Again a bright line rule—more likely in decentralized systems?

· In common but not inevitable case of no or little deposit, self executing rule.

· In summary, system designed to do two things

· Where possible, enforce with no judicial intervention at all

· Caveat emptor doesn’t require a court case, Caveat Venditor does

· Similarly for linking responsibility to possession.

· Deposit provides a self-enforcing liquidated damages clause—but only in one direction

· Liquidated damages in our law?

· Where not possible, make the legal rules as simple as possible

· This has two advantages

· Reduces the chance of honest disagreement

· Improves the opportunity for reputational enforcement

· Breach of contract to deliver, remedy amounts to

· Return the deposit, or …

· Pay the other party the difference between contract price and current price

· No lost profit, damages for reliance, and the like. 

· Observable defects complete caveat emptor

· Latent defects, a week or so.

· And it did them well enough to produce an effective and sophisticated body of contract practice with essentially no legal enforcement,  and little recourse to even private courts.

· Chinese:

· Why was there no civil law?

· Strong preference for hierarchical structures

· Benevolent dictatorship all the way up

· Pressure against adversary approach

· Practicing law illegal

· Parties take role of humble petitioners, not rights claimants

· Very willing to subcontract authority to other structures

· Consider family, where familiar obligation sometimes trumped state obligation

· But to other hierarchical structures

· Civil law is built on a non-hierarchical model, criminal hierarchical

· Is hierarchy hardwired in?

· Wealthy person vs president vs author

· Only the president is in line of command over you

· And you react differently as a result.

· Is the world a tension between hardwired hierarchy and functional decentralized systems?

· Consider moral systems

· Get what you deserve is a hierarchical viewpoint

· Get what you are owed is a decentralized viewpoint

· Why was there no private equivalent of civil courts—like the Fair Courts

· Because it would have been seen by the state as a challenge?

· State approved of arbitration, but …

· On a hierarchical model, by someone in authority over

· No prearranged arbitration?

· So contract practice developed in the almost complete absence of contract law and state enforcement

· Exception: In a clear enough case, a party could get some of what he was owed and impose significant costs on someone who swindled him.

· Which means setting things up with few fuzzy lines

· "Did you or did you not deliver and I accept?" Provable by paperwork. Not …

· Were the goods of the agreed on quality.

· And in the absence of American Arbitration Association or the equivalent as well.

· Contract enforcement without the state

· Problem for the Chinese, modern criminals, future cyberspace

· Best solution: Simultaneous performance.

· World of Warcraft trade.

· Silent Auction. 

· Either side could cheat, but …

· Only once, and obvious, and possible violence

· Lloyd Cohen article

· The problem

· The solution

· Progress payments in building a house

· Minimize the temptation to opportunistic breach

· Hostage

· Make it possible for one party to impose a large cost on the other but not a large benefit on itself.

· Large cost imposed only when the other party cheats badly

· No large benefit, so little incentive on hostage holder to cheat

· Except by extortion? But return of hostage simultaneous with performance?

· This is the equivalent of simultaneous performance, except that 

· A big gap between value to one party and to the other

· Makes simultaneous performance less knife edge.

· Chinese case: "Hostage" is possibility of going to the magistrate.

· Modern criminal—"hostage" is possibility of assassination?

· The efficiency of inefficient punishments

· Reputation

· Depends on decentralized, self interested behavior.

· Third party is not punishing, merely protecting itself.

· Requirements:

· Repeat player, so that losing future customers matters

· Low information cost to third parties

· Especially if both parties to the conflict have a reputation

· So victim might not report

· Generate that by some combination of

· Arbitration and

· Legal rules with clear, easily observed boundaries

· Problem—amount of reputational bond

· I develop a million dollar reputation, so can take out a $500,000 loan.

· But how many of them at once?

· So we need either

· Environment where I can't do lots of transactions fast, or …

· Transparency, so parties know if I do. 

· Leveraging off someone else's reputation: Escrow agencies

· Contracts in Cyberspace

· Identity and anonymity—public key encryption

· Chinese chop doing the same thing

· Proving identity at a distance

· In space or time

· Irrevocably

· Invisible transactions: fully anonymous ecash. Explain.

· Devised to maintain privacy—consider 

· Automated toll collections or

· Pollution tax on cars

· But also enables transactions by anonymous parties

· Some desirable and undesirable consequences

· Murder incorporated, copyright violation, and the like

· Freedom of speech

· Harder to collect taxes

· Consequences for contract law

· Can do casual reputation very easily

· Web or Usenet search, but …

· Low quality information?

· Risk of bogus

· Author reviews his own book on Amazon

· Firm trashes competitors

· More incentive for the positive than the negative, so …

· Trust negative more than positive?

· Also, judge on internal evidence.

· Intermediate level--EBay

· Can do arbitration with very low information costs to third parties: describe

· Problem: Spinning up identities.

· Reputation for keeping promises—getting started

· Why it doesn't work

· How it does—bonding payment

· Reputation for competence

· How to make a fortune predicting the stock market

· The equivalent online

· So need some bonding—but not much

· Problem: Selling out

· A big enough profit is worth trashing your identity, so …

· Need some mechanism to limit number of simultaneous trades

· Could be a demand flow, or …

· Protocol that reveals current to prospective.

· Note that this is a legal system without the use of force to enforce

· Just reputation well done

· Are there other examples?

· Vlach Rom mostly

· Amish, as we may later see

· Ellickson: Order Without Law

· Coase on open range vs closed range

· The argument

· The conclusion

· Without transaction costs

· With transaction costs

· Open range vs closed range in Shasta County

· No difference wrt straying cattle

· People cared about it, because

· They believed (mistakenly?) that it affected what happened when cars hit cattle

· How the norms worked

· You found my cattle in your field

· You called me up

· I apologized, helped repair the damage

· If I was a good neighbor

· If I didn't, you engaged in true negative gossip

· Nobody invites your wife to play bridge with them

· Your children to come over and play

· If I still didn't, you drove the cattle a considerable distance off, leaving it up to me to find them

· Why the inefficient enforcement mechanism?

· Driving your cattle away is a nuisance for me as well as for you

· Why not convert one out of ten into steaks and hamburger

· And then call you up to complain that nine of your cattle had been eating my tomatoes?

· "every man is a biased judge in his own case"

· the efficiency of inefficient punishment

· an efficient punishment benefits A at the cost of B

· giving A an incentive to impose it even if not deserved

· so sometimes an inefficient punishment might be better

· see Cheyenne for lots of examples.

· Organ market example—Niven

· Class action, punitive damage example at present

· Harder to prevent than you might think

· Criminal punishment is inefficient, but …

· Out of court settlement

· Trade low sentence for testimony

· True or false.

Ancient Athens

[For Next Year Reorganize this Section]

· Review

· General issue of contract enforcement without state courts

· Arises in many contexts

· China—court system poorly suited to the task

· Stateless societies—Rominchal

· Cyberspace—international, anonymous

· Criminal markets

· Political promises

· Elements of enforcement include

· Simultaneous performance (6th c. B.C.)

· Synchronized performance—problem of gains from completion are small

· Hostages to reduce need for synchronized performance

· Reputation

· Will probably return to this topic later.

· Athenian Law: data sources and coverage

· Some texts of laws

· About a hundred lawcourt orations

· References in comedy, history, etc.

· Concentrate on 435-322BC, Perikles to Demosthenes, 

· because that's when we have most of the data.

· 402/3 means an Athenian year, summer to summer

· Mary Renault for a vivid fictional portrayal of the period

· Ekklesia: The Assembly of all citizens

· Might have originated as a court created by Solon’s reforms

· Possibly appeals court, possibly court required if the magistrate wanted to give higher punishments

· If appeals court, eventually the loser always appealed, so

· Magistrates stopped giving verdicts, save for minor matters, Assembly tried cases.

· Parties explained the problem to Magistrate, if it wasn’t a minor one he arranged for a trial.

· By the end of the Fifth century, Magistrates no longer giving verdicts (other than minor cases?)

· But they couldn’t have the whole assembly keep deciding every case, so introduced …

· Trial by jury

· Must be a full citizen, male, at least 30, and volunteer
· From such, 6000 were chosen by lot for the year.

· Paid only when they sat.

· Pay at the low end of wages, so old men tended to volunteer 

· Unlike our system. What consequences to volunteering

· Mein Kampf story

· A bunch of courts, each associated with the magistrate who introduced cases for it

· We know of cases when the Ekklesia set up special courts with 1000, 1500, 2000 jurors

· In the fourth century, at least, the usual number was 500 (or perhaps 600-absentees?)

· Jurors allocated to courts by lot each day, at least eventually, by elaborate process.

· Apparently to avoid bribery

· Pay was 3 obols a day (1/2 drachma), fines could be 1000 drachma and more

· Which suggests that it might be worth bribing jurors, even if it took a lot of them.

· Huge amount of time spent on judging cases

· Because they believed in democracy, or 

· Because it was a way of buying support from the poor old voters who volunteered for the job.

· Why does support matter? Officials aren't elected. But ..

· They may want to pass laws, convict enemies, aquit friends, … 

· The laws

· First written code credited to Drako (“Draconian”), its homicide law may have been retained.

· Solon replaced the rest of Drako’s laws.

· His laws were supposed to bind the magistrates

· And juries

· Although the jury decision could not be appealed.

· Once democracy established, new laws by vote of the Ekklesia—assembly of all citizens

· If intended to have permanent validity, inscribed on wood or stone and set up

· Disputant in a trial could also cite “unwritten law.”

· Somewhat vague distinction between "law" and "decree"

· Old laws, Drakon and Solon, were laws

· Things voted in the assembly might be only decrees or laws

· Perhaps laws for more general rules, decrees for a specific case

· C. 404 the laws “reinscribed”

· Immediately thereafter, lost the Peloponesian war, brief period of oligarchy, then democracy reestablished

· New revision of the law, 

· everything not included in that was out

· No decree could overrule a law

· Nobody could be prosecuted for offenses before 403/2

· New laws now required a more elaborate procedure, which included voting by the Ekklesia and then approval by the Nomothetai—apparently a committee appointed by the Ekklesia.

· But decrees by simple majority vote of the Ekklesia

· Legal procedures against bad laws and their proposers

· Proposer of a law or decree was responsible for making sure it did not contravene any existing law

· Prosecutor could prosecute him on the grounds that it did

· If successful, proposer was fined, law nullified

· In the fourth century a similar procedure for making an “unsuitable” law.

· Only applied to new laws, not decrees, but 

· Not limited to contravention of existing law

· Had to be instituted within a year to punish the proposer, but …

· Later could still cancel the law

· Both procedures seem to have become heavily political (surprise!)

· Prosecution

· Perhaps originally by magistrates, but …

· Private case is prosecuted by the victim

· Public case by any free adult male, in some cases only a citizen,

· Murder older than that distinction (Drakon)

· Not given any of the labels (Graphe etc.) used for other cases

· Could be prosecuted by relative of the victim

· Perhaps by anyone (citizen?), but that isn’t clear.

· And some (minor) offenses only prosecuted by appropriate magistrate?

· And ten magistrates with the job of prosecuting ex-officials on financial charges at their end of term review

· Many different kinds of cases

· Dike is “case”

· Defined by public or private

· Graphe is a kind of public case, originally defined by being in writing, apparently.

· Phasis another kind, prosecutor receives half the fine, other differences not known.,

· By what magistrate/court it was associated with

· By the procedure for prosecution, for instance

· Arrest defendant, take him to magistrate

· Go to magistrate, must then arrest

· May then arrest

· …

· Special class of cases between two or among more people (claim to inheritance, say), rather than prosecutor and defendant

· Presumably, prosecution had to cite some law, if only to determine what magistrate and court the case went to.

· Compare to the Chinese case

· Chinese, law designed to link offense to penalty

· Greek, penalty often under jury discretion

· Law linked offense to procedure, magistrate, court for dealing with it.
· Note also that the composition was by amateurs

· Incentive to prosecute

· In many cases, there is a fine or forfeit, part of which goes to the prosecutor

· Or the prosecutor might hope to be paid to settle out of court?

· Or private animosity, political rivalry

· Demosthenes’ awarded a crown for serving Athens well

· An opponent sued to nullify the award, in part on the grounds that he hadn’t [Mary Renault version]

· Or public spirit?

· Incentive not to prosecute

· In most cases, making an out of court settlement counted as an offense by the prosecutor. Also true in 18th c. England, as we will see.
· But there were ways of evading that

· Both parties ask for a postponement because someone is sick

· And never get around to arranging for the trial to be continued

· Fewer than 1/5 votes in most cases led to 

· fine for prosecutor

· And probably disqualification from bringing that kind of suit in the future

· “Sycophant” was someone who engaged in lots of frivolous prosecution

· He could be prosecuted for being a sycophant

· Once a year by any citizen

· But at most three citizens and three metics could be charged (per year?)

· Could also be prosecuted by an ordinary Graphe or, later, a different procedure for someone who prosecuted  a ship master or merchant without justifications
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· General pattern

· Unusual in having no king--how much is related to that?

· Election by lot?

· With “real” democracy you can get dynasties

· One man in for a long time (FDR) solidifying power

· A sequence of connected people

· Reputation plus political machine plus debts owed

· Consider our history:

· Two Adams as presidents

· Two Rooseveldts

· Two Bush’s

· Maybe yet two Clintons

· Three Kennedys were

· President

· Attorney general

· Three senators

· No aristocracy either--unless you count citizenship

· Lots of income inequality

· Wages etc.

· Wages

· 1/3 to 1/2 drachma (2 or 3 obols) for juror

· 1 drachma for rower

· 2-2.5 for craftsmen or masons working on public projects.

· Income

· The first propertied class (pentakosmedimnoi) had annual incomes at or above 500 medimnoi of wheat (250 times the daily minimum of an adult male).  This income carried a value of 1,500 drachmae in 460-400 B.C.  
· The second class or cavalry (hippeis) had incomes between 300 and 500 medimnoi or 900 to 1,500 drachmae.  
· The third class of hoplites (zeugitae) had annual incomes of 200 to 300 medimnoi or 600 to 900 drachmae. T
· he PANOPLY or the suit of hoplite armor and weapons cost between 300 and 500 drachmae (equivalent of 1/2 to 1 year’s income of a zeugites).
· Wealth: 

· Property tax in an emergency, 1%

· Implies 120 million drachma of propertied wealth.

· Prices

· wheat for a family of four about 50 drachma/year

· Oil about 12.5 drachma

· But …

· Letting it become too great might lead to oligarchy, so …

· Instead of primogeniture, equal division

· One of the things the Spartans did after winning was

· Set up an oligarchy

· But it didn’t last

· Contrast to

· Chinese. 

· Extended family as a permanent hierarchy

· Vs father controls property (but not fully dowery property)

· Adult sons entirely independent

· British: Primogeniture and aristocracy. Deliberate?

· Miasma and general issue of supernatural sanctions

· Multiple examples

· Pollution among gypsies

· Life for a life among Chinese

· Miasma in Greece

· Is this religion modifying law, or …

· Law using religion?

· Why such a common pattern? 

· The laws

· Passed by the assembly, although process also involved the Boule and later other complications
· The written law stated when and how it was passed

· Might state how it was to be enforced

· Could only be tried for violating an existing law, apparently

· But some laws pretty broad, and …

· The prosecutor only had to convince a large amateur jury that the defendant had done something covered by a law—it didn’t have to be true.

· And some people interpret a procedure of accusing people to the Ekklesia or Boule as available for things that ought to be illegal but weren’t 

· [Legal categories of people]

· Citizens, foreigners, slaves

· Citizen if father a citizen

· Later only if both father and mother

· Legitimacy apparently not required

· Anciently citizens in four hereditary tribes, but reorganized by Solon

· Everyone in deme based on where he lived (“parish”).

· Demes grouped non-geographically into ten tribes

· This feels very modern—a theorist complete redoing the social structure

· Like the sort of thing Rousseau would propose

· Or Hitler or Stalin try to do

· Membership in Deme hereditary, so became gradually less geographical over time.

· Deme/tribe organization important for appointment of officials

· Each deme provided one officer for some offices (ten total)

· Fixed number of representatives in the Boule  (council of 500)

· Every adult male citizen registered with his deme.

· At age 18, legal procedure to register, prove age and parentage.

· Aliens occasionally given citizenship

· Citizens of cities that allied with Athens—citizenship with some restrictions

· As a special honor

· Reward for fighting in the navy in one battle—including slaves.

· Outlawry and Atemia
· Originally, Atemia meant outlawry—could be killed.

· Came to be distinguished—Atemia was loss of some of the rights of a citizen

· Could not hold public office, enter temples, etc.

· Sometimes only partial disfranchisement

· Penalty if he did things he wasn’t permitted to

· Aliens

· Metics are resident aliens

· Had to have a citizen sponsor

· Could use courts, etc., but 

· Special taxes

· Had to serve in army or navy if required

· Not clear if all resident aliens are metics

· Some aliens, metic or otherwise, got particular rights as rewards

· To own land in Athens

· To pay taxes at the citizens’ rate

· To serve in the military with citizens instead of with other metics

· Etc.

· Slaves

· Hereditary, at least if both parents

· Could own nothing

· Owner not free to kill, but could mistreat

· Slave could take asylum and ask to be bought be someone else

· Legal action for offenses against a slave was taken by his owner

· And owner is liable for offenses by his slave

· In fact, some slaves largely independent, paying a share or fixed payment to owner

· Also true in Prebellum south. 

· Carpenter, riverboat pilot

· Slave could be freed, did not become a citizen, could become a metic with previous owner as sponsor, but nobody else.

· But slaves who fought for Athens got freed and made citizens

· Special status of public slave, details unknown. Apparently higher.

…

· Marriage, family, etc.

· Kyrios(lord) has two meanings

· The man who is in charge of a woman or a child

· The child’s father

· The woman’s father until she is married, husband thereafter

O hard is the lot of all womankind

She’s always oppressed, she’s always confined

Confined by her parents until she’s a wife

A slave to her husband the rest of her life
· If the father is dead, brother or paternal grandfather, if neither

· A guardian is appointed.

· If husband dies, either returns to her family, her father is her Kyrios(or …)

· Or stay, with husband’s heir (possibly her son) as her kyrios

· Kyrios has authority over, but is responsible for upkeep of

· An Athenian woman apparently always had a lord, but a Metic might not.

· The head of a family (Oikos)

· Senior male in the paternal line

· I.e. father

· Paternal grandfather, or his father

· Controls the family property

· Oikos is family living together

· Does not include slaves, concubines or illegitimate children

· Does include children, grandchildren, sons’ wives, grandchildren …

· What if son set up separate household while father still alive?

· When the Kyrios of an Oikos dies

· His son inherits

· If more than one legitimate son, could divide into two or more new oikoi.

· Did it have to?

· If no sons, oikos could become extinct, thought a bad thing

· Kyrios can hand over control to son or sons while alive if old

· Can be compelled to do so if senile

· The meanings are different

· Adult son is still in the household of which is father is kyrios
· But the father is not the Kyrios of an adult son (is of a daughter, until married)

· And the wife of an adult son is in the household of which the father is kyrios
· But her Kyrios is her husband.

· Marriage

· After early law change, citizen man can only marry citizen woman

· Woman’s betrothal and marriage require the consent of her kyrios, not her consent

· Dowry arranged by contract, husband holds in trust for their children

· Uses the income from it to help support the couple

· If he dies or they divorce, dowry reverts to kyrios

· Cannot be married to direct ascendant, descendant

· Or son of her mother

· But can be to son of her father who is not son of her mother

· Or any more distant relative—or unrelated man

· Only one wife, but can also be a concubine (more than one?)

· If you want to “marry” non-citizen, has to be concubine

· Concubine could also be slave

· Wife required to be faithful, husband not

· Husband who detected adultery required to divorce wife, could prosecute seducer.

· Divorce

· Husband could freely divorce wife without cause

· Wife’s father could end marriage, at least if no children

· Wife could divorce husband—not clear how easily

· On divorce, for any reason, dowry reverted to the man who provided it or his heir

· Incentive to give a large dowry

· Either to protect your daughter, or …

· To protect your link to her husband's kin?

· Widows

· If no children, returns to her oikos, her Kyrios could give her in marriage again

· If children, could return to her oikos or stay in her husband’s (if it still existed?)

· Or husband could give her (and her dowry) on his deathbed or in his will. 

· In all cases, dowry goes with wife, along with obligation to support

· Concubines

· Did not have to be citizens, but apparently could be

· If held “with regard to producing free children,” children free, citizens if concubine citizen, but not legitimate

· Otherwise concubine probably a slave, children slaves.

· Children

· Paternity depended on formal declaration by father, 

· could be compelled by legal proceedings, or 

· revoked on evidence

· Legitimacy depended on formal marriage of parents (possible brief exception)

· Son probably could not be disinherited, save by being adopted by someone else.

· No legal obligation to support children but couldn’t kill them.

· When parents got old, apparently legal obligation of children to support them

· Unless son had not been taught a craft, Had been prostituted

· Or not legitimate

· All of which were father’s fault

· [Homicide]

· Prosecution by kin—perhaps by others if necessary?

· Not only deterrence, but vengeance and prevention of pollution

· So no wergeld system—couldn’t compensate the victim

· Like our common law—victim's tort claim dies with him.

· Private vs public law—author seems to assume public is progress.

· Once the charge was made

· The defendant free to go about, but …

· Not to go in temples, courts, etc.

· Khorigos case, alleged that was used to block his prosecution of others.

· Homicide permitted

· By accident in athletic contests or war

· In self defense, if the other the attacker

· If caught in flagrante with wife, sister, mother, etc.

· Of brigands etc.

· Of someone exiled for homicide, if found in Athenian territory

· Of any trying to overthrow the democracy

· Intentional vs unintentional homicide

· Accident, such as love potion, unintentional

· Try to harm, actually kill, perhaps counts as intentional

· Could be responsible for intentional or unintentional homicide

· Wife gets husband’s friend’s concubine to give both “love potion” that’s poison

· Khoregos was responsible for running of Chorus, although not himself present. Accidental poisoning of one of the boys, by medicine supposed to improve his voice. Khoregos was accused of responsibility for it.

· He claimed it was a put-up case, designed

· To keep him from prosecuting another case

· Since until he was cleared he had to stay out of all other courts

· Court depended on details of case

· Separate court for homicide by person unknown or object or animal.

· Object removed from Attika

· To make sure matter was legally resolved?

· Or perhaps to remove pollution (miasma).

· Deodand? Civil forfeiture.

· Trial procedure elaborate

· Three pre-trials

· Trial with  various extra oaths

· After defendant’s first speech he could choose to go into exile
· Penalty for intentional homicide was death and forfeiture of property

· For unintentional, exile, no forfeiture.

· Ended only by unanimous pardon by victim’s close relatives.

· Penalty for responsibility for homicide the same as for homicide

· Alternative procedure: Apagoge

· The offense, apparently, was being a murderer and not avoiding sacred places

· Arrested, tried for that before an ordinary jury, penalty death

· In once case used to evade an amnesty that cancelled the “murder” (accusing to the Thirty) itself.

· [Assault and abuse]

· A variety of offenses could be prosecuted by victim—private case for damages

· Slander

· Hitting—if the other man started it. But hitting parent or grandparent anyone could bring the case, penalty disfranchisement

· Deliberate wounding

· Sexual offenses—applied to free women, citizen or not, but not slaves

· Rape a cash penalty, 

· initially 100 drachmas, later set by the jury

· Paid to woman’s kyrios

· Seduction a more serious offense (if you think of the husband as victim, true)

· Husband whose wife was seduced had to divorce her

· She was forbidden to attend public religious ceremonies or

· wear ornaments

· If he caught the seducer in the act could

· Kill

· Mistreat

· Hold for money payment

· Procuring for seduction an offense, eventually became capital, but …

· Prostitution legal, procuring a prostitute legal

· Distinction? Not marriage. Whether woman was paid, or whether a professional?

· Homosexual acts legal but

· Rape and procuring of free males illegal

· Legislation to control choruses and boy’s schools to discourage affairs

· Male prostitute was disfranchised but not otherwise punished

· Laws against causing a citizen male to become a prostitute

· [Property]

· Any citizen could own land or buildings

· alien only with special permission, 

· slave never

· Owner could dispose of property except for

· Jointly owned required consent of both—one could force a division

· Right of bequeathal limited

· Minors or women could not dispose of their property

· Land could be sold.

· State property

· Certain olive trees were sacred and state property

· Originally, the state got the harvest

· Later the owner of the property had to pay a little olive oil each year

· All mines were state property, at least the underground part

· Restrictions on land use

· Limits on cutting down ordinary olive trees (two a year, with exceptions)

· Limits on how close to the property line you could plant trees, dig ditches

· Requirement on giving others access to water on your land

· Sale was

· Initially spot sale, no credit

· Land sales required 60 days public notice to let other claimants come forward

· Seller of slave must report any physical defects, if buyer discovered one he could get his money back.

· Contract

· General rule was freedom of contract

· Could be written or oral

· Theft

· Claimant could demand to search house—undressed

· If successful, return property plus penalty of twice its value

· Jury could also sentence to the stocks for five days and nights

· If taken by violence, additional fine to the state

· For some particularly serious sorts of theft, different procedure

· If caught in the act (or with the loot), death penalty

· Theft from a sacred treasury public case, Graphe?

· Temple robbery—death penalty plus. 

· Pheidias. The famous sculptor

· Was apparently accused of misappropriating money or materials in doing a famous statue

· Did his next famous statue somewhere other than Athens

· Damage

· Term covered not only physical damage but a wide range of tort, breach of contract

· Any action that caused someone to lose property, esp money

· Including deliberate failure to pay money owed

· If successful, got back twice the damage

· So an incentive to claim damage rather than an ordinary suit to recover property

· Getting possession

· Dike for possession, but …

· Fine if you lost it equal to amount claimed. Protection against fraudulent suits?
· Victory authorizes self help—no police force.

· Economic regulation

· Restrictions on trading in the Agora

· Aliens either couldn’t trade in the Agora or perhaps

· Could only with payment of a special tax

· During wartime

· Couldn’t buy goods imported from hostile states

· And their citizens couldn’t enter Attika.

· Controllers of the market, 5 for Agora in Athens, 5 for Piraeus

· Inspectors of weights and measures

· Inspectors of coins

· State slave did the inspection

· It was illegal to refuse to accept a coin he passed!

· Makes one wonder if that was a device to force acceptance of debased currency

· Military service

· Compulsory, but can choose(?) cavalry, hoplite, partly armored infantry, or navy

· For cowardice (not coming, leaving post, throwing shield away)

· Action is a Graphe (public case)

· Magistrates to bring it in the military officers

· Jury of men who served in the campaign

· Penalty disfranchisement

· Other offenses, Strategoi (generals, elected) could punish to some degree

· Had to bring him to trial for major punishments

· And they had to defend themselves at the end of their term

· Liturgies—producing public goods up close and personal
· Person chosen had to provide cash and services for

· Festivals—chorus, team for the olympics

· Maintaining and captaining a warship

· Pay tax due from a bunch of people, then collect it if possible

· Men appointed by the appropriate magistrate for the job

· Could volunteer, otherwise

· Supposed to appoint the richest

· Who weren’t doing another liturgy else, hadn’t done one last year.

· Could get out of it by

· Persuading the magistrate that you didn’t qualify

· If the magistrate not persuaded, persuading a jury

· On the appropriate day for that liturgy, challenge someone else to take it

· By claiming the someone else was qualified and richer

· Proved by offering to trade everything you had for everything he had

· Other man could accept, or decline and take the liturgy, or 

· Try to take it to court

· Disciplining public officials

· Every 36 days, vote in Ekklesia  (assembly), if vote against any official, deposed

· Presumably usually a trial, and 

· One source says, if acquitted, reinstated

· Every 36 days, group from the Boule  examined accounts of officials

· If a problem, Boule  could punish

· Private citizen could accuse official to the Boule .

· Boule  could impose a fine up to 500 drachma

· Euthynia after service completed

· All appointed to duties above the level of jurors

· Until completed could not leave Attika

· Financial

· By inspectors chosen by lot

· To check his accounts

· Brought to court with a jury, where

· Anyone could bring an accusation

· If stole, embezzled, took bribes, ten times amount as penalty

· If he was merely incompetent, had to repay the amount lost

· Other misconduct

· Again inspectors chosen by lot

· Anyone could bring charges

· Could lead to a trial

· Treason

· Tyranny and subversion of the democracy

· Either trying to set up a tyranny or, later

· To subvert the democracy—for instance towards oligarchy

· Or holding an office when the democracy had been subverted

· Betrayal

· Giving away your country to a foreigner—also treason in our terms

· Exile, confiscation of property, no burial in Attika, execution optional?

· Could be tried post mortem, your bones expelled

· Misleading the people

· Making a promise to the assembly and not fulfilling it

· Apparently didn’t have to be dishonest

· Give me 70 ships and I will enrich you

· He tried, got a mortal wound in the process, still got tried, convicted, fined

· Misleading because you had been bribed by enemies of Athens a different offense

· Informants

· For treason directly to the Ekklesia  or Boule 
· Could ask for immunity

· Law at one point made impunity if information true, death penalty if false

· Slave who gave true info against master usually freed

· Rewards could be offered for information

· Response to such information

· Boule  could hold a trial, but maximum fine of 500 drachmas

· Ekklesia  could hold trial

· Which specified by decree, which might also specify penalty if convicted

· If informer citizen, would probably prosecute, but woman or non-citizen

· Some male citizen would prosecute instead

· Religion

· “Sacred law” from gods, handed down, sometimes but not always inscribed

· typically some particular priest was the expert on some particular part of the religious law, by tradition handed down.

· Exegetai were “expounders,” perhaps priests with the duty of telling people (some parts of?) the religious law

· But infringement involving public ceremonies, shrines, etc. might bring that anger down on the whole community, so you could be tried for it

· Categories of religious offenses

· Offenses with regard to certain festivals dealt with by probole.

· Impiety 

· Atheism 

· Old comedy made fun of the gods on a regular basis

· We don’t know if it was permitted to everyone then, or

· Was a convention of comedy at festivals

· In the 430’s, a law against those who did not believe in the gods or who gave instruction in astronomy, prosecution by Eisangelia
· Because astronomy associated with non-religious explanations of the universe?

· Perhaps a response to increasing “enlightenment,” philosophical speculation, in the Periclean age

· Protagoras started his book by saying he knew neither that gods did or did not exist; he was exiled, copies of the book burned. (First known case?)

· Perhaps due to a change in the law, Socrates was prosecuted by graphe for impiety

· Arbitration 

· Private arbitration could be arranged by mutual consent

· Public arbitration

· There were tribe judges, four for each of the ten tribes

· They were the magistrates responsible for most private cases

· Application was made to the four for the tribe to which the defendant belonged

· Or for a metic etc., to the polemarch, who allocated it to tribal judges by lot

· If no more than ten drachma at stake, the tribal judges could decide the case

· Otherwise they had to pass it to an arbitrator

· Arbitrators (instituted in 399, shortly after the tribal judges)

· They handled only the cases that went to the tribal judges (we think)

· All male Athenian citizens served as arbitrators in their sixtieth year

· For one year we have the list—103 names, which seems small

· Cases allocated by lot

· Arbitration in public

· Gave a judgment, reported it to the tribe judges

· Appeal

· Either party could appeal the result

· The result was a trial

· But only the evidence that had been offered at arbitration could be considered

· If accepted, the verdict was cancelled, new arbitration held

· A party could complain that the arbitrator had acted improperly

· Charge heard by the body of all arbitrators for that year

· If they convicted the arbitrator he could appeal to a jury

· Penalty for the arbitrator was total disfranchisement

· Presumably, the result was cancelled and a new arbitration held

· Ways of blocking legal action for improper procedure

· Object to the magistrate that the case shouldn’t be going to him. Might depend on a disputed fact, such as whether you were a citizen

· Diamartyria was a procedure to establish disputed facts

· Formal assertion of a fact by a witness in a position to know it

· Established the fact as legally true, unless

· The other side objected and brought against him an action for false witness

· The initial case then went on hold until that trial was settled

· If the other side didn’t object, or (presumably) the witness was acquitted

· The fact was a fact, legally speaking

· For instance, the defendant was or wasn’t a citizen

· Which would determine what magistrate and court the case went to

· Some reason to think that Diamartyria was an old procedure, although the procedure for challenging it might not be

· Paragraphe was another procedure for blocking the action

· In effect, the defendant was prosecuting the prosecutor for illegal procedure

· It seems to have originated in the context of the amnesty after the reestablishment of democracy in 403/4.

· Established by a law that let you sue someone for breaking that agreement by prosecuting for acts before the amnesty

· Defendant becomes prosecutor and speaks first

· The losing side paid 1/6 the amount in dispute (an Obol per drachma)

· But then got applied more generally to attack the procedure of a prosecution

· For instance, where it was claimed the matter had already been settled by arbitration

· Or to object to a case being submitted to the wrong magistrate

· Or …

· Diamartyria in part replaced by Paragraphe but

· Continued in use at least for cases

· Where there was no prosecutor/defendant distinction

· Such as to establish facts relevant to an inheritance dispute

· In the middle of the 5th century, the Delian league became the Athenian Empire

· In many cases, cities continued to try their own citizens, and Athenian citizens in their city, perhaps under treaty

· But other cases had to be tried in Athens

· Cases concerning tribute owed by cities to Athens

· In some cases, an Athenian could prosecute a citizen of another city by graphe and require him to come to Athens to be tried

· In some Athens claimed control over some cases, especially those imposing serious penalties, by a citizen of a subject city against another such citizen

· Presumably to maintain Athenian political control

· By protecting pro-Athenians in the city and, if necessary

· Persecuting opponents of Athens

· And some foreign citizens were given the special right that no punishment could be imposed on them without the concurrence of the Athenian court

· In addition to political control, this also got Athenians 

· Business--people had to come to Athens, put up there, etc.

· Influence--being popular with Athenians made you more likely to win a case before an Athenian jury

Procedure was

Prosecutor summonsed the defendant to appear before the appropriate magistrate on the appropriate day--

with witnesses that he had done so

testifying falsely to a summons was itself an offense

apparently a woman could issue a summons

on the appointed day the prosecutor

provided the magistrate a statement of the charge, in the later period always in writing

often but not always had to pay a fee

sometimes the amount depended on the amount of the charge

if prosecutor won the case, the defendant had to reimburse the fee

if the defendant was an alien, he needed to provide sureties that he wouldn't leave Athens, or else was held in jail

The magistrate then arranged a date for a preliminary hearing at which

Parties gave and denied charges

In some cases, notably inheritance, might have to post a deposit related to the size of their claims

Parties swore oaths that their side of the dispute was right

Defendant could object that the claim shouldn't be heard by this magistrate (paragraph, discussed above)

Or could try to establish a fact by diamartyria (sworn statement by one who should know it)

Magistrate then interrogates the parties

And then sets the date for the trial

Some cases (cases to tribe judges, which went to arbitrator, homicide, etc.) followed their own different procedures.

Evidence

Litigant is responsible for presenting copy of any laws he thinks are relevant

Documentary evidence could be introduced (will, contract, ...)

Witnesses

In the early period testified

Later provided written testimony and swore it was true

If he couldn't be present, others could swear it was his

Hearsay only permitted if the source was dead

Disfranchised citizens could not testify, women and children apparently did not

Witnesses were legally required to testify if a party demanded it

If they didn't come, could be prosecuted

If they did, a party could provide a statement and require the witness to either swear it was true or swear he didn't know it was true

A party could bring a case against a witness for false witness

In the earlier period this seems to have been independent of the main case

Later, it had to be brought before the jury announced the verdict, and

Apparently prevented implementation of some verdicts, such as execution

Until the charge of false witness was settled

Slaves could not appear in court, but their written testimony could be introduced, if and only if it had been produced under torture!

Torturing a slave required his master's permission

But the master's refusal to grant permission could be introduced as evidence

A party could demand that both parties swear to the truth of their claims on a disputed point in a temple

And could produce real evidence--such as the person you were accused of killing, alive and well

The trial

Some courts had special procedures of their own; the general procedure was

Magistrate presided, jury present, spectators could listen

If one party was absent with reason, the jury had to decide whether to accept the reason or merely rule against him

If the defendant was absent and not excused, he was convicted

If it was the prosecutor, he paid a fine and in most cases could not bring a case of that sort in the future

Both sides make speeches, in some sorts of cases each side apparently made one, in others apparently two

There were time limits

Which sometimes depended on the amount at stake

They were defined in terms of water clocks and we don't know with much confidence how to convert to minutes

Litigants made their own speeches but could have them composed by paid orators

Perhaps read out, but more likely

Memorized and delivered

A speaker could yield some of his time to a supporting speaker

But it was supposed to be a supporter, not a paid speaker

And doing the latter was an offense

He could also have supporters who did not speak--such as his children, there to get the sympathy of the jurors

If the defendant lost, both prosecutor and defendant proposed penalties

Each got to make a speech for his proposal

Jury voted to choose one

Penalties

In some cases the penalty was fixed by law, otherwise determined as above

Available penalties included

Execution

Exile

Either of which could be supplemented by

Forfeiture of property

Forbidden from being buried in Attica

Disfranchisement of descendants

Enslavement (of metic or other alien)

Disfranchisement (Atemia), loss of some or all civil privileges

Imprisonment mainly used to hold someone

Awaiting trial or execution

Or until he paid his fine

But presumably could occasionally be used as a penalty

And five days in the stocks was a penalty for theft

There do not seem to have been any non-capital corporal punishments (flogging, etc.)

Fines--presumably the commonest punishment

In public cases, to the state

Minus whatever share went to the prosecutor as his reward

In private cases normally to the successful plaintiff

But in some cases also a fine to the stat

Pardon and amnesty

If exiled for unintentional homicide, could be pardoned by the family of the victim

The assembly (Ekklesia) could cancel verdicts, or penalties, or vote blanket amnesties

After 403, the assembly could only cancel a jury verdict through a special procedure, apparently involving a secret ballot with at least 6000 people voting
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Plains Indians

Hoebel: 

· Three tribes

· All came to the Great Plains from different directions

· All adopted the horse riding/buffalo hunting lifestyle

· Note the rapid historical change in Amerind economy

· Agriculture coming north c. 1300?

· Plague in the U.S. wiping out perhaps 90% of the east coast population before the pilgrims arrived.

· The horse coming up from the Spanish

· Atlantic article: 90-110 million in the western hemisphere? First 130 years 95% dieoff?  

· Environment vs cultural continuity? Convergent evolution.

· Observe again the author judging "immature" vs "mature" legal systems and societies.

· Differed in degree and form of social organizing

· Comanche

· Essentially anarchist system--individual is supreme

· Peace chief is anyone people will follow, has no formal authority

· Not elected, just happens

· If he goes one way and everyone else the other, he isn't a chief any more.

· War chief is someone who proposes a war party and leads it

· During the raid, he has absolute authority, but …

· Anyone can leave at any time.

· Entrepreneur. Our system works that way too, although not for warfare.

· Family

· Women desirable, inferior, shared among brothers

· Sister given away by her brothers

· Typically to an established warrior

· And she might well prefer a handsome young brave

· Brother-brother the strongest tie

· No incest (sex between kin)

· Cooperation is good, so

· Generosity in sharing

· Should not kill a fellow tribe member

· Law but no legislature. Like the Romanchals?

· Wife stealing and adultery are common activities

· Largely concerned with status conflicts between the men

· Victim obliged to act, entitled to money compensation, but 

· The amount depends on the parties.

· Absconding normally done by taking the woman with a war party

· Husband could follow

· In the hope of catching them before they reached enemy territory

· Because once there all Comanches were allies

· Could pursue with allies or without

· Issues of proof didn't arise since

· The guilty party was proud of his guilt

· And was challenging the victim

· Husband demanded damage payment that was

· An increasing function of the wealth of the guilty party

· And the prowess and strength of will of the husband

· And inversely for the guilty party

· Bargain over the damage payment

· with the threat of violence in the background

· but if husband killed guilty party, kin would avenge him

· so the threat not very real

· nonetheless, most of the time the defendant paid up

· perhaps because it was legitimate, if not admirable, for a weak husband to call in help

· but not for the wife stealer to do so

· but the husband then had to transfer the damage payment to the helpers

· Game of chicken

· captives

· girls did housework, boys herding

· girls eventually married into the tribe like Comanche women

· boys became free men, might be adopted into a Comanche family--or not

· An unadopted captive, or member of a family down to only one or two males, had a problem

· If it had to press a claim--for instance for adultery or wife stealing--how could it do it?

· By getting the help of a brave warrior who wanted to show off his bravery

· The same pattern appears in the sagas.

· The volunteer takes over the case, faces down the aggressor

· In the Comanche case, doesn't get any of the damage payment, but

· Gains status

· And does it in a way seen as socially useful as well as brave

· Does volunteering get used as a legitimate way of harassing an enemy? It does in the sagas.

· Proof of adultery.

· Husband could use force to make the wife confess, or …

· Demand an oath by sun and earth

· Who were believed to kill wives who swore falsely.

· A husband was entitled to kill his wife, with or without cause.

· And, in cases of adultery, sometimes did.

· Killing of a male by a male

· However justified, was to be avenged by the victim's kin, but …

· That killing was not to be avenged, so no continued feud.

· Deliberate killing of a favorite horse counted like murder, and similarly revenged on the killer.

· Killing within the family apparently nobody else's business

· Magic

· Every male went on a vision quest in search of power

· Which he expected to get

· With some conditions on its use

· Usually used for good purposes, but …

· Some mean medicine men

· Believed to work witchcraft against a victim

· Which could be dealt with by counter magic

· Or by threats or force against the medicine man believed responsible

· But that was risky, and less common

· And no obligation to prosecute

· But if a medicine man believed responsible for multiple killings he could be

· Lynched by a bunch of people, or 

· Tricked into breaking his taboos, and so dying.

· Either required a meeting of all men in the band to condemn him

· So excessive sorcery the one "crime" in their system

· Kiowa

· System of four classes

· Onde: top warriors, wealthy, self assured. Aprox 10% of men

· Status beyond challenge

· Rarely involved in litigation

· Ondegupa: men who want to be Onde. 40-50% of men

· Did not yet have an outstanding military record

· Involved in constant status challenges

· Common men. Not in a position to challenge for status

· Dapom: the dregs

· Little ambition or self respect

· Stole stuff and were ignored

· Functioned as hangers on

· Tribal functionaries

· Headmen of bands: 

· Almost all of Onde rank

· In practice made the important decisions

· War party leaders

· Keepers of the ten medicine bundles

· Keeper of the Sun Dance fetish--nominal grand chief

· Military fraternities: roughly like the Cheyenne

· Dispute settlement mechanism

· Wronged ondegupta made a big show of threatening the other party

· One of the ten medicine bundle bearers showed up with his pipe, asked party to accept a peaceful settlement with compensation

· Request usually accepted

· In extreme cases, not until the fourth pipe bearer came--refusal of whom was supposed to result in death from supernatural actions.

· What if it went wrong--angry man actually killed his opponent?

· Might be killed in retaliation

· Or pay compensation to kin

· Became unlucky, but did not pollute the tribe

· What if angry man refused all attempts at peaceful settlement?

· Could be subject to force from others

· As in the case discussed.

· Cheyenne [First pass—more detail shortly]

· Much more formal organization

· Dispersed in bands during the winter, came together as the whole tribe during the summer

· For a religious ceremony

· Council meeting

· And no doubt lots of socializing

· Allthing. And Pennsic. And Tucson. 

· Arrange marriages?

· Recruit for soldier societies

· Council of forty-four

· Self perpetuating body of chiefs

· Each of whom serves for a ten year term

· And then names his successor

· Can serve for another term if another chief chooses him, but …

· Is not supposed to choose his own son (custom not law)

· Chiefs are expected to exhibit a set of characteristics

· Restraint--not getting angry against things done to them

· Peacemakers

· Generosity--helping the poor and unfortunate

· Note that the glowing description was written decades after the system's end (1892 last Council renewal-1923 Grinnell book)

· Within the council, five priest-chiefs, with Sweet Medicine the highest ranked

· Powers of the council? Stay tuned.

· Included authority over homicide and adultery issues

· Soldier societies

· Six. Non-geographical (i.e. not linked to band) except for Dog Soldiers

· Each had four elected chiefs, who were the tribe war chiefs, although others could organize and lead war parties

· War chief could not also be a council member

· Had lots of authority over their members. ??

· Hoebel thinks they were basically social organizations of warriors, not military units

· Had authority over the communal hunt, gradually expanded to deal with other problems. But …

· With six societies, which had authority when?

· Communal buffalo hunt

· Run by one soldier society

· Everyone had to wait until the whole group attacked the herd

· Arguably, the one time when there was authority over the whole tribe

· Punishment

· Inflicted on the spot--beating, destruction of property, but …

· Once the lesson was learned, property replaced by gifts from the people who destroyed it!

· Homicide of a Cheyenne by a Cheyenne

· Pollution--like the Greek view

· Caused bad fortune

· Murderer was internally "rotting," stink of murder about him

· Revenge killing would merely produce another killer, same problem

· Tribal council judges the case, 

· penalty exile

· And a ceremony necessary to cleanse the medicine arrows

· At which everyone (adult males?) compelled to be present (except murderers and their families)

· And everyone silent

· Murderer could petition for reinstatement after five years (or one to five?), but

· Still some restrictions, due to his still being a little polluted

· Driving someone to suicide was close to murder--as in China!

· Not a life for a life, as in China, but still supernatural element

· Murder rate: 1/8,500/year? Recorded--may be incomplete

· Higher than the high point of modern U.S.

· Probably higher than the American frontier, despite what Hoebel says

· See "The not so wild wild west" (webbed link). [More links suggested?]

· Five of the major cattle trading towns, 1870-1885

· Total of 45 homicides

· But no population figures, so can't deduce a rate from that.

· Don't trust scholars outside their field: China and 18th c. England

· Sexual conflict and rivalry. 

· Adultery and wife stealing are not considered proper arenas for status struggle

· Approved behavior to not get upset

· And accept a damage payment volunteered by the offender

· Using a chief as middleman

· If the payment is not volunteered, the husband demands it using a chief as middleman

· And it is almost always paid.

· But there are exceptions--men who don't pay, husbands who use violence

· Putting a woman on the prairie

· Gang rape as a punishment for repeated infidelity--as judged by the husband

· In practice likely to be blocked by other people, such as the woman's father and brothers.

· And whether it was or was not proper behavior apparently a matter of dispute

· Evidence

· Most minor issues, such as theft, never came up

· Undignified to complain, beyond

· "if you wanted that, you should have asked me for it.

· For serious issues, such as illegal buffalo hunting, abortion

· Oaths could be used, with supernatural sanctions

· Or search

· Lessons:

· A lot of what is going on doesn’t look like formal law—bargaining in the shadow of the law?

· Not much legislation

· No “democracy” in the sense of elected officials (except soldier society chiefs?)

· A lot of norms.

· Military effectiveness doesn’t, for them, require government!

· Comanche effective for a long time, despite technological backwardness

· Raiding is rewarded with status

· And wealth (horses)

· A lot of coordination is spontaneous—if people follow you you’re a chief

· But also a good deal of sanctioned violence
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· Questions to answer as we read more about it?

· How does the supernatural element play into this?

· What maintains it—why doesn’t skepticism pay? Nash Equilibrium.

· What are opportunities to game the system? Why don’t they work?

· Look for stories of people trying to do it.

· Steal stuff and live on it?

· Ignore the authority of the soldier society on the buffalo hunt?

· Kill people? Threaten to in order to get your way?

· Why are the norms self consistent

· Why is it in my interest to act in the ways that reward following norms

· And punish violating them?

· Is it any more than “because other people will punish/reward you for doing so?”

· How does the authority of the soldier societies work?

· Multiple societies, never seem to end up in conflict

· Partly because not by band, but still …

· Only act when they perceive a consensus?

· Stories

· Red Robe and Two twists

· Respected older figure impoverishes himself

· To put pressure on others to revenge his son?

· Two Twists promised to do so.

· Got soldier societies to support him

· Promised  that he would die in the attack

· Attacked first by himself, but survived

· Victory.

· Red Robe then gave away most of his horses, adopted Two Twists

· Who later became a tribal chief—had been leader of a soldier society.

· How "public goods" get produced?

· Pawnee and High-Backed Wolf

· Bad boy, stole, got beaten and stuff all destroyed

· Almost died of exposure

· Saved and rehabilitated by High Backed Wolf

· Told the truth about what had happened

· Went North, reformed.

· Sticks Everything Under His Belt

· Chose to self-outlaw by hunting buffalo for himself

· Tribal chiefs and soldier chiefs agree to ostracize him

· After several years, brother-in-law brings him back with a ceremony

· Sun dance: Go up on web.

· 4-8 days

· "Hang from the pole" wooden skewer through a fold of flesh at the skin

· Trying to break lose--by tearing through your skin

· Fasting during three or four days of dancing; sponsor is the chief dancer.

· Condition--that he will be bound by rules soldier societies lay down

· Cries Yia Eya murders Chief Eagle

· Banished for usual reasons

· Comes back (after five years?) with horse loaded with tobacco

· Soldier societies all met separately, but servants going back and forth to report to each other

· Needed permission from victim's kin--got it conditional on good behavior

· Had been a good warrior but mean man

· Behaved well thereafter

· Walking Rabbit running off with a moccasin

· Party decides he must go back, may return without the woman

· But promise him horses, arrows to send to the husband as compensation

· Rabbit's father has settled the matter

· When party returned, they gave presents to be sent back to girl's family with her

· But family then gave presents in return

· What is going on in these cases?

· Recognizing obligations by accepting punishment or making compensation

· But return gifts, replacing destroyed stuff, etc.

· Gift exchange in a variety of cultures 

· Including ours!

· "Crier" mentioned several times.

· Appointed by the Council

· Usually retired chiefs

· Regular chief could be his own crier, not soldier chief

· All soldier orders to the camp went through criers

· Chapter 4: The Council

· Exists during the summer, which seems to include moving as well as camping

· Most of the legal description is about the summer

· How were things handled the rest of the year?

· More nearly Comanche? But …

· Soldier societies enforce? Not clear that’s possible other than summer.

· 500-600 lodges, <4000 people

· Ten year term

· Choose your successor

· Some disagreement on whether proper to choose your son

· If a chief dies during term, remaining "priestly" chiefs (five?) choose successor.

· Chiefs typically leaders of family groups within bands. How many bands?

· Expected to be paragons of calm and generosity. 

· Not impeachable, even if exiled.

· Mechanism described in that case sounds like

· Subgroups find consensus

· Then consensus of subgroups? 

· Self exile of Little Wolf

· His murder corrupted the sweet medicine bundle

· Which eventually was “lost” by a successor

· But at that point the Council and the traditional system were effectively ended

· Tension among characteristics that are valuable in men

· Want fierce warriors for battle

· Aggressiveness, commitment strategy, useful in private enforcement, but …

· Lead to killings, conflict, so need

· Mechanisms to discipline or change the aggressive man into a chief.

· What has happened, now, 60+ years after the book was written?

· A web page describes someone who claims to be a member of the council

· A web page refers to ten bands, implies that the council of 44 exists but sometimes conflicts with a tribal council of elected members, apparently established via the U.S. government.

· Another web page says Cheyenne originally agriculturalists, Commanche foragers.

· 1967 version of sweet medicine legend:

· http://members.tripod.com/~Glove_r/Sweet.html
· Camp moving

· When the whole tribe is together

· Chief calls in others, they reach agreement

· Public announcement the next morning, all chiefs come in (which senses?)

· If they agree, public announcement of route and stopping places.

· And which military society in charge when

· Society members recommend to the council, which recommends to the society

· Decision is enforced by a soldier society

· Which uses force to prevent open violation

· But not quiet violation, at least in one case

· No apparent punishment afterwards.

· When the bands are separated

· Chief may decide, but 

· Supernatural consultation

· Council vs Soldier Societies?

· Mutual deference

· Consensus

· Decision put to the Council

· Which puts it to one (currently the strongest?) soldier society

· Which puts it to its two servant chiefs, apparently

· Who bring their decision back to the Council, apparently the one the Council wanted.

· Criers appointed by the Council

· Soldier chiefs had to announce through a crier

· Council chiefs might

· If no consensus, stasis? Satus quo? What’s the default?

· Disagreement over path of migration

· Publicly uniformity is imposed

· Quietly dissenters take the other route

· Commanche in practice but not in theory?

· The other story it is enforced in practice as well. 

· But unsure if it would be.

· Threat is to kill horses, not men.

· Council dominant for legal issues involving religion, including homicide

· Other offenses apparently soldier societies and consensus

· Military Societies: All warriors?

· Dog society was also a band, governed by the society military chiefs

· Each society had two chiefs and two “servants.”

· Chiefs elected (?) for life—but it might not be long. 

· Could resign and choose a successor (not elected?)

· Could become a Council chief and resign chiefdom and membership in society

· Military chief seems to have had absolute power ?!?

· Authors think that the society gave limitations of kind but not of degree.

· And chief was a man subject to social checks

· Including the threat of being killed (extreme case in barracks)

· Political institutions arise from social rather than economic transactions background?

· When a ritual, pledger’s society ran it

· Note that there was potential competition among the societies

· Perhaps if one was unjust or overbearing in policing the camp or hunt

· It wouldn't be asked again.

· Competitive dictatorship?

· A good deal of “legislation” seems to be by the soldier societies!

Dealing with abuse of power by a soldier society chief--not in selections (should be)

· Two Twists steals a bowstring from Last Bull, chief of Fox Soldiers

· Who has been acting in an overbearing manner for some time

· Including forcing the band (?) to do what he ordered

· Which involved overruling an Elk chief who should have been in command

· With catastrophic results

· Last Bull catches Two Twists, beats him

· Elk Soldiers come in to whip both men (had given their rallying cry when the quarrel started!)

· Both hide, they destroy Last Bull's Tipi

· Meanwhile, Fox Soldiers have been getting insulted on Last Bull's behalf

· "Beating Up Soldiers"

· "Women Soldiers" (notorious philanderer)

· So they depose him as chief

· Sleeping Rabbit and Bird Face (Dealing with assault)

· Bird Face upbraids Sleeping Rabbit for leaving his wife (Bird Face’s niece) to try to make it through the deep snow herself

· Sleeping Rabbit shoots him in the elbow, wound goes bad

· Fox Soldiers decided to beat Sleeping Rabbit, made him remove the arrowhead, amputate the arm, help Bird Face during recuperation

· One of the soldiers announces the penalty for anyone who doesn't help beat him

· Apparently on his own initiative?

· Sleeping Rabbit gave the soldiers some horses, who traded them for whisky, had a feast for all the soldier societies, matter dropped.

· Bird Face declared Sleeping Rabbit’s wife divorced from him

· Big Ribs (1880) Defying authority (not in selections)  

· Famous warrior, had been a scout with the American army

· Refused to join the ceremony to renew the arrows because he didn't believe in them

· Soldiers came to force him, he met them with his rifle.

· They backed down

· Breakdown from foreign influence? What would have happened in the past?

------(back in selections)

·  Wolf Lies Down: Law making, apparently

· friend borrows a horse without asking, leaves bow and arrow as security

· a year later hasn't gotten around to returning it; Wolf Lies Down raises the issue, messenger is sent to the friend (different band)

· friend makes generous response--apologizes, offers Wolf Lies Down the horse, choice of another two, can keep bow and arrows.

· Settled amicably, but ..

· The chiefs--apparently the Elk Society's four chiefs--make a new rule

· Nobody can borrow without permission

· If someone does and owner demands back, must return on pain of a whipping

· Stronger property rule

· Can any soldier society legislate for everyone? Only if nobody objects? Can an individual?

· A consistent pattern seems to be action without explicit legal sanction

· No trial before smashing the stuff of people hunting buffalo

· People announcing "this is the rule" and having it accepted

· Single soldier society announcing a new law about horse borrowing

· Soldier society sequestering red robe's horses

· Or Red Robe's actions to get revenge for his sons.

· Or someone's announcement that he is going to die

· This is a good day to die in "Little Big Man"

· Anticipated by Scalp Cane

· Additional stuff from Short Hoebel book

· Lots of stuff on Cheyenne in our library

· This one I will put on reserve—1960, so more recent than our book.

· Mostly anthropological rather than legal

· Ten bands

· Says soldier chief who becomes peace chief resigns former, but keeps membership

· Easy divorce, either direction

· Eldest brother controls sister's marriage

· One story about abused wife, repentant husband

· Husband does a lot for brother

· Who eventually insists on sister returning to husband

· Sister says she is afraid brother would kill himself if she didn't obey

· And she would be blamed.

· Killing and excuses: Renewal of Arrows and exile, plus permanent disabilities

· Normal situation--social pressure not to avenge killing

· Apparently, banishment proclaimed by whatever (Council?) chiefs were available

· Length might in practice be affected by justifications

· Also by willingness of victim's kin, terms they set

· And in some cases, it was unclear whether banishment was called for

· Suicide doesn’t count 

· unless it was someone else’s fault. “Silly to hang herself.”

· If she is driven to it, counts as homicide by the driver (mother for instance)

· Case of mother who beats her daughter, daughter commits suicide

· Mother beaten and driven out of camp

· White Bear accidentally kills his mother when drunk

· Initially not exiled, then

· Time for the communal buffalo hunt, people are worried, he leaves

· Afterwards allowed back, but …

· Arrows were renewed

· For many years could not share a dish or a pipe with anyone else.

· So whether it counted as murder was unclear

· Comes in sight kills father who is trying to rape her

· Doesn’t count as murder—but arrows are renewed

· Because justified? Or …

· Because he is no longer a Cheyenne???

· Incest horrid but not illegal, rape horrid and illegal

· Or because not a dangerous precedent? 

· Not self defense in general, which encourages male/male status violence

· But what about parricide? Dead men can’t deny the charge.

· The only such cases are within the family, which might affect it

· Consider that in the Comanche case

· Such cases are nobody outside the kin's business

· Dying Elk kills his wife under supernatural command

· Some excuse, but still five years exile, 

· renewal of arrows

· permanent restrictions on smoking other men’s pipes etc.

· White Horse, Walking Coyote, Nahktowun—starting before white wars(1854 vs 1856)

· Walking Coyote kills White Horse for stealing his wife

· After warning him that he will if wife not sent back

· And making sure his adopted father wouldn't order him not to.

· Implication—whoever asks first

· Compels the other to obey? 

· So Walking Coyote has to ask Yellow Wolf not to stop him before Yellow Wolf tells him not to commit the killing

· Kills him in fort, goes out, sits waiting "If anyone has anything to say to me, I am here." Cousin of Yellow Wolf tells him it is all over.

· Arrows are renewed, but 

· Walking Coyote apparently not exiled!

· Nahktowun steals the same woman

· Walking Coyote takes Nahktowun's wife Spirit Woman in response

· Nahktowun kills Walking Coyote

· Takes back Spirit Woman

· Arrows renewed

· Eight years later, Kutenim quarrels with Nahktowun (Winnebego)

· Tries to shoot him with a rifle

· Nahktowun kills him with an arrow

· Soldiers wanted to whip him, chiefs advised them to ignore the affair

· Arrows were renewed

· Does the eight year gap mean Nahktowun had been exiled? Not clear.

· Next year, Nahktowun is living with the Arapahoes. Exiled? Self-exiled?

· Rumors that Rising Fire was trying to steal his Arapaho woman

· Nahktowun a dog soldier, invited to the Cheyenne encampment by some dog soldiers, after a few days passes the lodge of Rising Fire

· Who shoots him dead, apparently with the acquiescence of one of the men walking with him (Dog soldier?)

· Arrows renewed

· A conspiracy to kill Nahktowun, who had killed twice? But why bother if he was in exile?

· What's going on--this story doesn't seem to fit what we have been told:

· Theory one: All of this is from Grinnell, not from their informants, so maybe he got it wrong or missed important elements

· Theory two: The book's account of how the system works is substantially wrong

· Theory three: there is an implicit category of justifiable homicide

· But then why wasn't Walking Coyote exiled?

· And Nahktowun

· Theory four: We're missing something--relevant details. The latest of these events is about sixty years before Grinnell collected them

· Authors suggest a distinction between murderer and bully murderer. Commitment strategies. Bully Thorkell Story in Njalsaga

· [Porcupine Bear]

· Organizing a military expedition against another tribe

· Drunk, a cousin gets in a fight, Porcupine Bear stabs, kills the man he is fighting with

· Other relatives involved in the attack

· They are exiled

· But stay close to the band anyway, a few miles behind

· When the war party finally went off, they moved separately, attacked, first, killed a large number of the enemy (a different group than the main party attacked, apparently)

· But still didn't get credit for first coup?

· Earlier readmission? We don't know.

· Note that rules on murder occur against a background (other tribes, perhaps Cheyenne in the past) of kin revenge systems.

· So kin sometimes threaten retaliation, are restrained

· Exile gets killer away from kin

· Kin likely to be asked for approval of end of exile

· If tribe not together, chiefs present have jurisdiction over killing. Military society can apparently take temporary measures, including temporary banishment.

· Oaths and religious sanctions?

· There seem to be cases where people swear something is true (for instance, not guilty of sleeping with someone else's wife) on the sacred hat or other symbols

· And the Cheyenne believe that false swearing leads to bad things happening to them

· Which settles the matter.

· [History of the Holy Hat]

· Keeper dies

· His wife, without authorization, hangs the bundle before the lodge of Broken Dishes

· Who so becomes the new keeper

· Behaves badly, a problem

· Shield soldiers try to bribe him to give it up

· Accepts the bribe, keeps the bundle, and

· Encouraged by his wife

· Gets protection from a group of Sioux

· Battle narrowly averted by his surrendering the bundle

· Which turns out to be damaged--horn and herb missing

· Imitation horn attached

· New herb

· All is well

· Ho-ko (Broken Dishes' wife) dies

· Missing horn found worn as a pendant

· Retrieved

· Put back in the bundle, but not replacing the replacement

· Séance tells them this is now only the corpse of the horn--bury it
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· Plans

· Papers due on last day of exam week, but …

· Draft in earlier for comments, and …

· If you are willing to present in class.

· Today finish up Cheyenne, maybe get to 18th c. English

· More from other sources on Cheyenne (Hoebel later short book)

· Council of 44, 40 were 4 each from the ten bands

· Replacement from within your band

· He says often your son, but …

· Seen as burden not wealth

· Iceland: Chieftainship is honor not wealth

· Detailed religious links to each of the priest chiefs

· Peace agreement with Kiowa and Apaches in 1840

· Traditional enemies

· Thereafter friends

· Part of conflict with whites? Didn't start until 1854, so probably not.

· War parties can be

· Private

· Small—raiding to take a scalp, steal horses, target small parties of enemies

· Large revenge expeditions, 100+ warriors

· Soldier society

· Tribal 

· Two twists triumph over crows was when most of their warriors were away!

· Kindred camp together

· One lodge for each wife of the family head

· Lodges of his daughters and their husbands

· Other relatives

· Sons in law are the main meat providers.

· Kin relations

· Father in law may speak to son in law but not boss him

· Woman and her father in law may speak to each other, be in the same lodge, but speak with respect and reserve

· Woman with mother in law may associate freely

· Man may never speak with or be alone with his wife's mother

· But there is a procedure for eliminating that tabu

· Gives a gift to mother-in-law through third party

· She reciprocates with a quilled robe, feast

· After that they can talk!

· But this is rare, and only for young man who has done very well

· Brother and sister after puberty no familiarity

· No physical contacts

· Joking

· Obscenities in each other's presence

· Should not speak directly to each other

· Man visiting his brother in law's lodge, only his sister present

· Tells her baby what he wants

· But man may be friendly with sister-in-law, free and easy, as with brother-in-law

· Thinks the hunt rules were functional

· Large buffalo herds, widely separated

· One premature hunter could stampede the herd

· Large herds in early summer, break up in late summer—fits pattern.

· Food:

· Women gathered wild roots

· Prickly pears

· Other wild foods

· Description of play p.60

· Men are big game hunters almost entirely

· Marriage

· Eldest brother has the authority in theory

· Other brothers and parents after him

· Girl expected to be consulted but doesn't have veto

· Can elope before betrothal, with results like betrothal results

· Marriage involves an extensive gift exchange between the families

· Elopement after betrothal a serious insult to the brother

· Sometimes serious enough so that he kills himself

· Or deliberately gets killed in warfare

· And in one case father permanently disowned daughter as a result

· Her brother continued the policy after the father died.

· Disowning "Just spoke it out in his lodge"

· "Some women make good newspapers"

· public reaction—carrying a good principle too far?

· Note: Rule of brother/sister avoidance, presumably to prevent incest?

· Incest strongly disapproved of, but apparently no punishment

· Killing to prevent incestuous rape seems to have polluted the arrows but not the killer

· A man sleeping with his daughter seen as shameful, but not criminal.

· An enemy tried to make it an excuse for an attack

· But was discouraged

· And rare.

· Man might want to marry his wife's sister

· Binding agreement if the parents accepted the horses he sent

· Has some claim to punish her (cut off her braids in one case) if she refuses

· One husband claimant claimed the right to put her on the prairie, but

· Rejected by her kin, apparently the general public

· Wife's relatives could apparently divorce her from her husband

· And she could divorce herself

· No notice taken by her family until the husband sent over a horse to signal that he wanted her back.

· At which point it was for her brother(s) to decide

· If she had cause, and if she didn't

· Send her back on a different horse than the husband sent

· Thus repeating in small the gift exchange

· And lots of stories of women beating up their husbands for not treating them right.

· Husband could divorce his wife

· And her brother would demand explicit acknowledgement that the marriage was over

· To avoid complications if she remarried 

· Drum divorce a public disavowal of the wife

· Theoretically, at some point, she went to whomever the stick hit!

· Also one case of two soldier societies competing in generosity

· One of them wins when a member gives away

· His household—wife included.

· Adultery of wife occasionally suspected, but not often

· For multiple adultery, "putting on the prairie" theoretically the punishment

· Only one case known where it actually happened

· And there it was for deserting her husband

· Another case where it was attempted, blocked

· Another where it was interrupted part way through, and the husband

· Had his property destroyed by her angry kin

· And lost her elder sister (also his wife)

· Again, apparently for refusing to stay with the husband

· Wife absconding with another man

· Normally no action against either of them

· Nor attempts to persuade her to come back (unlike the case of a wife returning to her parents)

· Man would normally offer compensation, with a chief as intermediary

· Which was normally accepted

· If no offer made by absconder, husband would eventually make a demand, via a chief

· Or simply take some of the absconder's horses

· One case given where one of the absconder's relatives prevented it

· But the threat was not of violence against the person taking them but

· Against the horses!

· Or shoot some of them

· Shooting or threatening to shoot the absconder rare but not non-existent

· No status competition involved--usually

· Exception--case where the husband makes it clear he doesn't want any compensation

· Thinks the other man is treating him as of no importance

· Goes on a war party with the other man

· Acts more bravely, showing he is the better man

· Demands his wife back--gets her sister (from father) instead.

· Role of intermediaries

· A chief asks the wronged husband to smoke in token of peace

· An important person asks a family to let their daughter marry someone

· Favor to intermediary? Who also gets status?

· Inheritance

· Dead man buried with his best outfit, gun, horse, etc. (literal burial?)

· Could give away other property in advance when he got old

· Typically within the family

· More to the daughters--sons could steal their own horses 

· Or could specify who got some things at his death

· Medicine bundle only to someone to whom

· he had taught the medicine

· Widow got what was left, but …

· Expected to give stuff away

· Sometimes everything

· Cut her hair, go off into self exile for a while, etc.

· Unmarried man died

· Parents got what was left after burial

· Sometimes gave it to someone to obligate him to take a scalp in revenge--if man killed in war

· Or if he was a member of a soldier society, gave it to the society to distribute, in part to get them to revenge him

· If died of natural causes, same pattern, but obligation milder

· To exhibit the goods at some future dance

· Bestow a horse on someone in memory of the dead

· Daughter died

· Buried in clothing

· The rest went to a friend of hers

· Wife died

· Buried in her best

· Male horses to her husband

· Tipi, bags, mares etc. to her female relatives

· Husband expected but not required to 

· Give away lots of stuff in mourning

· Hurt himself

· Self-exile for a while with his children

· In practice, what happened partly a matter of individual action, threats, etc.

· Last Bull case, where he ended up shooting some of the horses that had belonged to his dead sister when her husband refused to give him all (or one?) of them.

· Threatened to shoot the husband (who had beaten the sister?)

· Husband departed

· Last Bull took responsibility for the kids.

· Captured horses

· Went to whoever first touched them

· Which means that a fast horse

· Gets you more horses, and is valuable

· Unless a division agreement within the war party in advance

· If traveling but not raiding for horses

· First man to spot tracks of a stray got it

· Pierce v post issue?

· Dispute when one man was tracking the horses, another not in his group found and caught them

· Tracker claimed all of them—"you saw me tracking them down"

· Finder eventually shot them all dead

· Said he would have been willing to share

· General issue of destruction rather than seizure—our criminal vs tort

· Horses recovered in pursuit

· Went back to their owner

· Expected to give at least one to the recoverer if there were many

· Horses successfully stolen then restolen

· Owned like any other captured horses

· Except that in the case of a favorite horse

· Expected to be returned at request in exchange for a gift

· Typically worth less than the horse, even aside from sentimental value

· Generous man might choose to give recaptured horses back to original owners

· Stolen articles

· Making a big fuss was in bad taste, but …

· Legitimate to have a crier ask to have it returned

· If especially important, offer a horse in return

· Night filching is stealing "and not well liked." Iceland
· If you find your property, shame the thief: "I would have given it to you."

· Consider roommates, or a dorm.

· Borrowing things is normal

· Forgetting to return them is wrong but understandable

· But making a point of taking them when the owner won't see you is theft.

· Trade and contract

· Supernatural powers could be contracted for

· Offer had to be accepted

· Or for instruction in newly acquired powers

· Teacher received whatever gifts the student offered

· Possibly supplemented by kin

· Who then had a claim on some of the income from the medicine

· Women taught other women skills

· Could hire other women to work on a project

· Example was to fulfill a pledge for sick son's recovery

· [next part not read]

· what we don't know--possibly because it didn't come up in cases

· much about property, trade contract

· perhaps because nomads can't carry much other than horses

· so horses are the long term wealth

· other stuff readily given away.

· Silver? Money? 

· Private property existed with regard to lots of things, but

· Pressure to generosity

· Right not to have stuff stolen, but undignified to do much about it

· Does not seem to be any retainer/lord pattern coming out of generosity

· People "pay for their mead," but at an individual, voluntary level

· Transaction form

· Gift exchange rather than explicit trade the dominant mode

· Penalties for being stingy?

· social

· Few  contracts over time--perhaps accepting a gift to revenge the dead?

· Adoptive kinship (aunt story) a sort of long term contract

· But took the form of change of status

· Not of contract

· Which is interesting

· Child Rearing

· Small children trained to be quiet in the presence of adults

· As they got older, children did a lot of "pretend adult" play

· Including battles between hostile tribes

· Riding sticks as horses

· Buffalo hunts where some children were the buffalo

· Setting up and moving camp

· Catching fish for real (traps) and cooking them

· Sending stick horses as courtship gifts

· Taking care of their younger siblings as if their own children

· Still older, learning and practicing adult skills

· Praised for successes (shooting an eagle)

· Girl makes a small robe, gives it to her little nephew, rewarded with a pony

· Ornamented cradle, choice of tipi or mare, chooses mare

· Offers to trade for elk teeth

· Often gets given them

· Or gives a small present to child, asks adult for elk teeth in return

· Adoptive kinship (aunt story)

· Other relationship stuff

· Big woman, small husband, lots of violence against husband, other wives

· Her son tried to restrain her, other people did

· Eventually all her kin disowned her

· But it never stopped her

· Sharing of surplus meat

· Some women cheated in various ways

· Not stopped, but lost reputation

· Young men who courted before going to war risked ridicule from the maiden in question

· Married couple might abstain from sex for many years after the first child was born

· Like a sacrifice to Maiyun

· Also to benefit first child

· Vow that the first child would have X years free

· Overall pattern

· Little formal education, training

· No precise age rules, initiation

· Lots of social mobility

· Return gifts in most cases expected but not obligatory

· Which means that giving them provides evidence

· Of desire for friendship or

· Obedience to norms?

· People often refer to other as “friend,” even in hostile contexts.

· Some legal patterns

· Pleading by action. 

· Shoot a horse. 

· Take a horse. 

· Destroy a tipi. 

· Cut off a scalplock (of man having an affair with wife), but apologize for injury in the process, compensate. 

· Other people in the background judging justification. Others will intervene if things getting too violent.

· Destruction instead of seizure a common pattern. Why?

· Threat to horses, not people, because murder strongly taboo 

· But … the incest/rape case seems to suggest the ability to separate

· The supernatural implication—the arrows were renewed

· From the legal consequence—the woman was not exiled

· Is this a balance or probabilities—like tort v crime in our case?

· Or a real separation

· Other cases

· Killed his mother while drunk—arrows yes, exile temporary

· Killed his wife under supernatural compulsion. Arrows and exile.

· Is this an example of the transition from private to public law, anarchy to state?

Note that the authors are very pro-Cheyenne, which might distort things. Think their legal system was admirable (might be right). My situation for Iceland. They, or at least Hoebel, think feud is terrible—the bane of primitive societies.

A lot of their conclusions are in terms of "feel," juristic competence, and the like. A good deal of the evidence is internally inconsistent. Could someone with a different set of prejudices have done an equally plausible job with a significantly different interpretation of the facts? I part of the problem trying to fit the outcome of a decentralized norm-driven system into models—our and Llewellyn's—built on a centralized law driven system?
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· Paper on vigilantes?

· Criminal prosecution in 18th c. England

· No police or public prosecutors

· Exception—for prosecuting offenses really against the crown

· Constables unpaid, had legal powers but no responsibility for catching criminals.

· Any Englishman could prosecute any crime

· In practice the victim or his agent found the criminal and got him convicted

· Like a tort system but… no damage payment

· So what is the incentive to prosecute?

· Rewards to give incentive? But …

· Led to framing or entrapment

· Made jury skeptical

· Casanova: Sign means perjury for sale here

· Is there a modern equivalent for expert witnesses?

· Partial reimbursement of successful prosecutors, at least if poor

· Potential for fraud if expenses exaggerated

· Only 1778 some reimbursement for unsuccessful prosecution.

· Puzzle: How could the system work as well as it apparently did?

· Possible solutions

· Prosecute in order to get private deterrence

· The ex ante, ex post problem

· How do you make it in your interest to carry through on the expensive threat?

· Reputation for some, or …

· Pre-commit to prosecute for private deterrence 

· Prosecution associations

· Estimates of up to 4000 formed over 1750-1850

· One record lists 189 in existence in 1830's

· Another for 1839 lists 575, says it is an underestimate

· Membership mostly "middling sorts"

· Farmers, tradesmen, small property owners

· Typically 20-60 members of one association

· Add in families, call it 400 people

· If 1000 existed at one time, 400,000 people

· Population of England c. 1830 about 12,000,000

· Presumably rich not that numerous, poor couldn't afford, also less to steal.

· Over half charged an annual rate of under 10s 6d: $2.50/year in 19th c. money

· Skilled laborer made about 33s/wk

· Head housemaid 5 pounds/year (plus room and board?) 1761

· Housemaid 11-14 pounds/year 1850's and 60's

· 17Shillings, 6 Pence - average weekly earnings for farmworker in 1906
· 1819: 39 lbs .05/year for agricultural laborer
· 1819: 41.74 for laborer
· Teacher 69.35
· Used newspaper advertisements and offers of rewards (early 19th c) to recover stolen property

· Regularly advertised their members in handbills and newspaper ads.

· Could go after crimes against non-members, but very rarely did

· By early 19th c., also 

· firms providing private watchmen, 

· organized patrols paid for by subscription

· or by prosecution associations

· prosecutions associations were indirectly producing a public good as well, but

· almost entirely concerned with crimes against person and property

· not against morality, public order, the state

· Note that the same mechanism works in feud societies, via reputation, vengefulness, etc. Which might apply here too.

· Prosecute in order to get an out of court settlement

· Compounding a felony—illegal

· But seems to have been fairly common

· Ryder Old Bailey Notes contains examples.
· Also shows up in accounts of extortion
· So the real punishment might be tort damages!
· Unlike a tort case, by the time the case actually gets tried the prosecutor has little incentive to lie.
· System discriminates in favor of rich victims—but against rich criminals. 

· Punishment

· Explain benefit of clergy

· Church courts had authority over church people—clergymen

· So a clergyman charged in royal courts could demand that the case be transferred to the church court

· Which did not have capital punishment

· How do you tell if someone is a cleric?

· By whether he can read (probably in Latin)

· Came to be tested by one verse from the bible (neck verse)

· After 1706, anyone could plead benefit of clergy

· By the 18th century

· No longer any church courts for serious offenses

· Plead benefit of clergy, branded on the thumb, sent home. 

· If not a clergyman, can only do it once—get out of jail free card

· And some costs to being imprisoned prior to trial

· Clergyable offenses were ones that would otherwise be capital

· Starting in the 16th c., more and more crimes became non-clergyable

· Actual punishment for non-clergyable offense

· After 1717, clergyable offenses got transportation

· Nominally, only hanging for non-clergyable, but …

· Pious perjury—finding guilty of a clergyable variant instead

· Of those charged with capital property offenses, <40%

· Of those charged with murder, <25%

· Convicted (in a sample of cases)

· Pardon

· Either a real one, perhaps in response to petitions, or

· On condition of enlistment or transportation

· Of those convicted of capital felonies in sample, 40% hanged.

· Transportation to the new world as indentured servants

· First round 1663—merchant must pay costs, gets to auction at the other end

· Might be profitable for some prisoners, but …

· Unprofitable ones accumulated

· By the 1670’s, some colonies refusing to take transportees

· Second round 1718

· Crown subsidized by 3£/convict

· And shipowner could auction at the other end

· (digression on ordinary indentured servants)

· ran into problems in 1776. temporary, solutions, and

· Eventually Australia

· And the shift to long term imprisonment as a punishment

· Jails to hold prior to trial, imprisonment for vagrants and such, but not as a standard punishment for serious offenses.

· Overall pattern: from 1600-1800, number of capital offenses rising, number of executions declining!

· Could be evidence of low convictions rates, or 

· Successful deterrence

· Punishment and punishment cost

· Efficiency of different punishments

· Costlessly collected fine—cost=0

· Flogging, execution, cost aprox=amount of punishment

· Imprisonment, cost>amount of punishment

· Stigma—cost might be negative

· Penal slavery—between imprisonment and fine, depending on cost of imprisoning and productivity of slave labor

· Evidence from 1770’s—penal slavery on the Thames unprofitable.

· History of galley slavery

· Starts at end of 15th century

· Mediterranean states start substituting it for execution

· England can’t use galleys

· Suggests that it was a particularly efficient form of penal slavery

· Why didn’t the Greeks and Romans use it?

· For warships, no cannon

· Non-warships mostly sailing rather than galleys

· H. N. Turtletaub books

· Transportation the cheapest form of imprisonment available

· Data suggest much less expensive than prison for a similar term

· Military service another alternative—when there was a war on

· Pardons

· Given in theory by the king

· Could be on condition of transportation

· Or enlistment

· Or no conditions at all

· Numbers from one set of cases

· About 40% of those tried for non-clergyable felonies convicted of those felonies

· About 40% of those actually executed

· Bloody code was bloodier than ours, but not as bloody as at first appears

· To correct a false verdict or

· Based on character evidence

· Three possibilities

· Judicial discretion based on information about the defendant

· If he is likely to reform if pardoned

· Why pay the cost of transporting him

· Or lose his output by hanging him

· Responding to cost to others of punishment

· Selling pardons for non-pecuniary payments

· Defendants friends are committing to do favors for influential people

· Who then get him off

· A sort of collective punishment, imposed on a group who can influence the defendant

· Boswell case of Reid an example

· Boswell's reasons were probably emotional not financial

· But he enlisted a lot of high status friends in his support

· And they failed because the judge applied all the pressure he could on the other side.

· And if he had succeeded, it would have improved his reputation as a lawyer

· Why did it change?

· They realized that it didn’t work? Took long enough—no evidence that it’s true.

· Increasing urbanization made private deterrence harder?

· Pressure to control uprisings, get at the “roots of crime.”

· The puzzles

· Why did cases get prosecuted?

· Why the mix of punishments they used?

· Why extensive use of pardons?

· Why did it eventually change?

· The shift to a modern system

· First police force in 1829

· Not until 1856 were all local authorities required to establish a tax supported police force

· Why?

· One conjecture

· Increasing urbanization, improved transport, made it harder to find stolen property

· More anonymous society made it less likely that the criminal would know enough about the victim to know if he was precommitted. But ..

· But—always easy to explain things after the fact. What changes pushed the other way?

· Counter argument is that improved communications, transport, newspapers

· Made it easier to use rewards to locate stolen property

· Track people down, etc.

· And that denser population made organizing prosecution associations, voluntary patrols, and the like easier.

· Prosecution associations were

· Becoming larger, better organized, more cooperation, in the later period

· But eventually "crowded out" by public police

· Developing a private, decentralized form of policing

· 1839 report was pro-police, but the majority of respondents to the commission were not

· Alternative conjecture

· Some concern about unfairness., lack of uniformity, free riding

· Concern over threats to public order

· Gordon riots in 1780

· Career of John Wilkes

· Popular populist politician

· At one point forced to give up his seat in parliament and flee the country by prosecution for unkind things he had said about the government

· Came back and became Lord Mayor of London

· French Revolution

· Chartist movement—urban working class political unrest (1830's and 40's)

· Public police would be a way of dealing with such problems short of calling out the troops

· Concern over moral degeneration of the masses

· Moral decay due to "luxury"

· movement from 1780's on  for criminalizing adultery, fornication, drunkenness, gambling—

· Colquhoun, supporter of shift to police, "the object of criminal laws and police should be not only the maintainance of public order the prevention of crime but also the correction of conduct by imposing restraints on the habits of the lower classes

· All of which was an argument for public police.

· Arguments against by people who thought criminalizing "victimless crimes" would create problems, as would a state police. But they lost. 

· But attempts at activist policing led to serious problems, so ended up with much the same sort of policing that had been developing privately

· Reactivist, use of rewards 

· But controlled by government not private

· Implications for us

· The "improved communications make private arrangements easier" argument holds in spades now

· Some high profile cases of victims getting together to identify fraud, report to police

· Considerable increase in gated commuities, private watchmen, and the like

· The efficiency of inefficient punishment

· Our society

· From imprisonment to probabilistic execution

· Fines plus penal slavery

· Or unpleasant jails

· Or organs forfeiting

· What is wrong with this picture?

· Incentive to prosecute

· Too much can be a problem

· Rewards in 18th c. England

· Punitive damages in the U.S.

· Organ forfeits?

· Larry Niven story.

Studies in Islamic Law, David Forte

The origins of Law: Shari’a
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· Review: 18th c. England (and early 19th c.)

· Privately prosecuted criminal law—tort law without damages

· What was the incentive to prosecute?

· Private deterrence

· Feeling vengeful

· Establishing a reputatio

· Precommitting to prosecute via prosecution associations

· Out of court settlement

· At least get your horse back

· Maybe have the criminal agree to some sort of compensation

· In exchange for your dropping the case

· Which, in the case of a felony, you were not supposed to do

· But people pretty clearly did

· And for lesser conflicts, legal and approved of

· Punishment for serious crimes was almost all nominally capital

· The "bloody code"

· Non-capital could be substituted by pious perjury—jury finding guilty of a lesser included offense

· Finding someone guilty of stealing property values at 39s

· When what he stole included more money than that

· Since 40s made it capital

· Capital often converted into a pardon

· On condition of transportation

· On condition of enlistment

· Go home and don't do it again

· Explanation: Punishment costs?

· Locking people up and guarding them is expensive, and these were, by our standards, very poor societies

· Execution can be cheap—as is pardoning

· Enlistment and transportation provided relatively cheap versions of penal slavery

· Galley slavery may have been an even better deal for the state

· As suggested by its history

· But not a practical option for England

· Why did it change?

· Because urbanization and other changes made it less workable?

· Might make it harder to have a reputation for prosecuting, but …

· Easier to get together with people and form a prosecution association

· And they were growing during the final period

· As were other private arrangements—patrols and the like.

· Because people were worried about civil insurrection, and a public police force was one way of controlling it

· The French revolution

· The Chartist movement

· Which in fact fizzled out—but they didn't know that it was going to

· Because people were worried about the "roots of crime"

· Wanted to control bad behavior by the lower classes

· But private mechanisms only dealt with actual crimes against person or property

· Not with drunkenness, fornication, general bad doings

· Modern relevance

· Partly alternate history imagination—did the world have to go this way?

· Partly what we see around us—gated communities and other private substitutes for what people see as inadequate police protection

· Partly ideas we see and could use

· "these premises protected by"

· versions of precommitment to prosecution

· could that work at the level of the individual house or apartment? Don't know.

· To what extent is this how urban gangs now work?

· From Fair Courts to Modern Arbitration

· Europe in the 10th and 11th century

· Trade beginning to revive

· Law and government very local

· How are merchants to do business with each other?

· Do you have to know every town and barony's laws?

· Or bribe all the relevant officials?

· Merchant law and the Fair Courts

· Merchants developed a body of commercial law, uniform across Europe

· Apparently based on trade practices that were reasonably common in different localities

· Having a rule is often more important than what the rule is

· By the 12th century, provided protection of foreign merchants against the vagaries of local laws

· Voluntarily produced, adjudicated and enforced

· Courts formed by merchants, with merchants as judges

· To adjudicate their disputes

· Enforcement by reputation

· If the court was trusted, refusing to go along was evidence that you were not be trusted

· Hence a reason not to deal with you

· Which is expensive for you

· It only works if the court is trusted

· So taking over the court and using it to benefit yourself at others' expense

· Doesn't work for very long

· Advantages over local state law were

· More uniform

·  Faster, simpler—no appeals

· judges were experts

· interaction with government courts

· c. 12th c. governments started to enact its rules into law. 14th c. in England

· apparently followed policies designed to shift merchant disputes into royal courts.

· Foreign merchants could litigate under merchant law in the royal court, and appeal.

· Merchant courts exist in England into the early 17th c., but lose ground to state courts

· 1609, Vynior's case, Lord Coke holds that the courts could overrule the outcome of a private arbitration to which the parties had agreed in advance

· in our terms, you can't sign away your rights

· so you could appeal a case settled in the private court to the royal court

· which could reverse it

· so the private arrangements no longer controlled within England, but …

· still competition for who settles disputes in international trade

· Continental civil law systems had adopted more of the law merchant than English common law

· So some pressure to follow law merchant in order to keep the business

· Modern resurgence of private law

· During U.S. civil war, court congestion in English courts, shift of merchants to private arbitration

· More and more professions adopted arbitration agreements in their contracts

· Currently, a lot of international trade associations have their own courts, arbitration agreements

· International Camber of Commerce also.

· U.S. Case

· Early period, largely custom and private arbitration of mercantile disputes.

· NY Chamber of Commerce in post Rev war period.

· Increasingly specialized commercial groups

· NY Stock exchange, 1817 constitution, provided for arbitration.

· Only in 1920 did courts become willing to enforce arbitration agreements

· But arbitration was widespread before that

· Presumably with reputational enforcement

· Consider three possible levels of government involvement

· None. Arbitration agreements are not enforced, but courts don't interfere with the working sof the private system, or hold parties bound to the court's view of a contract that provided for arbitration. England pre 1609, apparently

· Overruling. An arbitrated agreement can be taken to a govt court, or the verdict of a private arbitrator appealed to a government authority. England post 1609?

· Supporting. The verdict of private arbitration can be enforced by a government court. U.S. post 1920

· The first has the 

· advantage that the law is entirely generated and controlled by private mechanisms.

· Disadvantage of only reputational enforcement

· The second undercuts the advantage, because the private law is constrained by having to be acceptable to those to whom verdicts might be appealed

· The third has that disadvantage, but the advantage of additional enforcement power

· In the modern context, note mediation vs arbitration distinction

· Mediation tries to find an outcome acceptable to the parties

· Arbitration imposes an outcome—the parties having agreed at some point in advance to accept it

· Both play a substantial role in the modern system

· Is the internet today like Europe of the 10th century

· The span of the law is much smaller than

· The span of commercial interactions

3/25/08

· Islam: A short summary

· Background

· Two giant states: Byzantine Empire and Sassanid Empire

· At off again on again war with each other

· Arabia lots of tribes, local rulers, sometimes allied with one or the other

· Mostly pagan, some Jews and Christians, Mecca an important pagan pilgrimage site.

· Mohammed grows up in Mecca

· Gets a job running caravans for a wealthy widow: Khadijah

· Eventually marries her

· Starts having visions, thinks Angel Gabriel is dictating poetry to him

· Many people think he is crazy, a few, then more, accept his new religion

· Enough hostility is inspired so that he and his followers flee to the nearby city of Medina, where there are also some converts

· In Medina

· Eventually converts the bulk of the population

· Fights wars with the local Jewish tribes and drives them out

· Gets into an on and off war with the Meccans

· Eventually wins it, returns to Mecca, establishes the Kaaba as a Muslim pilgrimage site

· In Arabia, a combination of conquest and conversion rapidly spreads Islam through Arabia

· Mohammed dies

· Some conflict over the succession

· Between the "Companions" (Meccan converts) and the "Helpers" (Medinan)

· Possibly between the supporters of Ali and of Abu Bakr, although that may be later rewriting of the history

· Abu Bakr, who seems to have been Mohammed's closest supporter, becomes the first Caliph—successor to the prophet

· Abu Bakr and Umar

· Story about income

· Story about prayers

· Arab tribes start falling away at the news of Mohammed's death

· God forbid I should untie any banner …

· Continue further expeditions, successfully suppress insurrections 

· Start conquering Byzantine Syria

· Abu Bakr died

· Description of Umar

· Umar 

· and the slave girl

· at his death

· 'Othman

· making a good thing out of the Caliphate. 

· Egyptian business

· Assassination. 

· Ali

· Who he was—Cousin

· And son in law—married to Fatima

· And father of Mohammed's only descendants (I think)

· Muawiya

· Governor of Syria, nephew of 'Othman

· He and his father were among the Meccans who convered only after they lost

· 'Othman earlier

· Refuses to accept Ali—civil war

· Ali assassinated

· His sons agree to concede, for cash

· Muawiya and the Bedouin

· Muawiya the fisherman—the Arab Caesar

· Muawiya as an old man

· The Umayyad dynasty

· Nominally by election from among the Quraysh

· In practice hereditary but without clear primogeniture rule

· Lasts about a century

· Shia Sunni split

· Shia held that Ali should have been the first Caliph

· Mourn the martyrdom of his son Hussan at Kerbala, defeated by Muawiya's son Yazid

· Held that the spiritual leadership of Islam was hereditary in descendants of Ali 

· But without primogeniture, so some tendency to splitting.

· Eventually abandoned the claim to the Caliphate

· In effect, accept Caliph as Emperor

· But their own Imam as Pope

· Various branches eventually terminated the Imamate

· With a "hidden Imam" (twelvers and seveners)

· Who still exists and will return

· Continuing Shia/Sunni hostility

· Iran dominated by Shia

· Most of the Muslim world by Sunni

· Abbasids take over from the Umayyads

· Story of Abd er Rahman

· Story of al Mahdi, son of al Mansur (and the holy man)

· Story of the ascetic brought to confront the Caliph

· Haroun al Rashid and his sons: Third Abbasid. Contemporary of Charlemagne

· Son of al Mahdi

· Was it feudalism in disguise?

· Al Ma'mun, Al Amin

· Later Abbasids, gradual decline in real power of the caliphate

· Turkish military became real rulers

· Sultans, Princes, .. by mid 10th c.

· Ended in 1258 by Mongols

· Fatimids—ended by Saladin c. 1200.

· Stories: Tension between religious constraints and secular power

· Pigeon racing

· The Caliph and the Holy Man (Mutadid)Muhtasib

· Our sources

· Studies in Islamic Law, David Forte

· Handout from email list—next time

· Because there is a controversy over how much of the source is invented

· Forte gives one side

· Handout gives the other.

· The early history of Islam

· Mohammed was in Mecca, started preaching a new religion revealed to him, in poetry, by an angel.

· Eventually driven out of Mecca with his supporters, took refuge in Medina—Hegira 622

· An extended conflict which ended with their conquest of Mecca

· Mohammed ruled the Muslim community for his lifetime

· After him his “successors”—caliphs—initially from his early companions

· Eventually a civil war in which Mu’awiyah, nephew of the third caliph fought the fourth caliph, fourth caliph assassinated, 

· Umayyad dynasty founded 661-750

· By its start, Islam had become a great power—annexed Persia, half the Byzantine Empire.

· Eventually replaced by the Abbasid dynasty

· Explain about Caliphs and sultans.

· Caliph the successor to the prophet, claimed headship over Islam, but …

· Islamic world split over time, with several claimant dynasties

· Abbasids in the east

· Western Umayyads

· Later fatimids in and around Egypt

· Other secular rulers

· Sometimes the power behind a nominal caliph

· Titles such as Sultan, Prince

· Sunni/Shia split

· Shia believed Ali should have been the first Caliph

· Cousin of the Prophet, and

· Husband of the Prophet’s daughter, his only surviving child.

· Caliphate should run in the line of his descendants

· And the religious authority did

· With different versions of who got it. Imam. Divinely inspired.

· Last Imam a thousand years or so ago

· The 7th or 12th was Occluded

· Can aid people from hiding

· Returns at the end

· But the first six or eleven provide additional sources of law

· The law includes

· Religious duties

· Private law

· Some public law

· Five part division from obligatory through forbidden—sanctions only at the ends.

· Detailed but incomplete system of rules

· Supplemented by

· Fatwas—advisory legal opinions by experts, and

· Could cover what we would call law—bring to qadi as evidence you were right

· Or moral advice.

· State regulation

· Four different, mutually orthodox, schools of Sunni law

· Origin of Shari’a
· Traditional version:

· Start with the Qur’an and Hadith

· Sometimes given as Qur'an and Sunna
· Sunna of the Prophet is his practice—what he did

· Hadith are the traditions about what the Prophet said and did

· And his Companions, who presumably were familiar with his practice.

· Two centuries of interpretation starting with the Qur’an and using

· Independent reasoning

· Analogy

· Traditions 

· Consensus: My people will never agree on a mistake

· Ended up with four mutually orthodox schools

· In theory, legal scholars didn’t want to be judges, constrained by the state

· My story—Caliph and the ascetic

· From Mohammed’s People p. 293. also 279

· And in theory, they were merely applying the jurists’ law without innovation

· The court was not supposed to be making or interpreting law—applying it.

· Rather like common law with

· Court decisions replaced by law review articles

· Almost the opposite of “qadi law” as the term got used later in the west.

· By the end of the tenth century, little interpretation

· Closing of the gates of ijtihad (legal reasoning)

· In favor of taqlid  (following past example)

· They thought they had it right.

· But not everybody agreed—or now agrees in that reading of what happened

· And reopening the gates, or denying that they were closed, a live issue today

· Orientalist version: Schact’s version

· Initially, Qur’an source of religion, law was

· A few Qur’anic rules

· A lot of existing custom in Arabia and

· Imperial regulation in the conquered provinces.

· Qadis, appointed by Umayyads, formed legal schools

· Opposed by religious movement to islamicize the law

· Both sides used bogus traditions to support their views

· The real substance of Shari’a ended up a mixture of

· Qur’anic rules

· Pre-Muslim custom

· Umayyad regulations

· Doctrines of the schools etc.

· Defended by invented traditions

· In nothing do we see learned men more prone to untruth than in the fabrication of traditions. P. 281-2.

· The Abbasid Empire

· Law theoretically autonomous of the state, based on religion, but …

· Qadi appointed by the state and

· Supposed to decide by existing Shari’a, but …

· The state had the enforcement mechanism.

· The Caliph and the poet

· The state had its own police

· functioning independently of the Shari’a courts.

· And for a lot of criminal offenses, Shari’a didn’t provide clear rules

· Shari’a rules of evidence

· Two adult male Muslim eyewitnesses suffice to prove

· For non-Qur’anic offenses,

· Absent the two witnesses, defendant may be able to clear himself

· With an oath

· Adultery—four witnesses, and if you don’t have them the accuser is punished.

· For crimes where two eye-witnesses likely not to be available, tendency to rely on other courts

· Muhtasib—inspector of the  market. Story. Mu’tadid

· Mazalim: Special court to deal with complaints against office holders (Prussia too)

· Over time, took jurisdiction over a variety of other things

· With Caliphs and sultans transferring jurisdiction from Shari’a courts

· Sovereign can pass administrative regulations to help effect Shari’a
· Arguably, the freezing of Shari’a about the end of the tenth century

· Meant that new issues of public law had to be dealt with elsewhere.

· In practice, both independence of Shari’a from the state and existence of other forms of enforced law part of Islamic tradition from the start.

· The Islamic state

· Sunni/Shia split over the basis of legitimacy

· Shia thought Ali and his descendants  were divinely chosen and inspired

· Gate could not close while there were successors (12 for majority)

· Presumably opens again when the Mahdi arrives?

· But in substance, legal doctrine is similar to Sunni

· With Iranian government regent for the hidden Mahdi
· Sunni view

· Umayyads and Abbasids legit (except for western Sunni’s, etc.)

· What happened some evidence of what should—divine guidance

· Succession mechanism

· In theory, important people, electors, pledge obedience

· Or Caliph names heir in his will

· Or selects council to choose heir.

· Electors still had to approve—but had no choice.

· In theory, no obedience in sin, but in practice

· Rejected kharijite and Shia views

· Obedience required—even to a bad ruler. Usual view.

· Including one who took power by force

· Ruler without legitimacy should collaborate with the ‘ulama (body of jurists)

· But in practice, moving towards temporal rulers ignoring ‘ulama and Shari’a.

· Note that the religious law seems to have become less important over time, not more.

· Modern state

· Can try to follow Shari’a
· Open the gates, modify

· Replace with western style law codes.

· Source of law—conventional view

· Qur’an only about 240 legal prescriptions

· Sunna  practices of the prophet

· said and done, tacitly consented to

· eventually written down as hadith

· 130 A.H. about 600 traditions in one book

· By the end of the 2nd century, one compilation contained 50,000

· Chain of transmission—isnad

· Authentication a human project, not a matter of faith

· Third century, authoritative collections compiled—in the thousands of traditions.

· Qiyas is arguing from analogy—gap filling
· Ijma—consensus. Once achieved, that settles it. But disagreement as to consensus among what group.

· By the tenth century A.D., most of the great thinkers agreed on the fundamental rules, so closing of the gates.

· Circular argument for deriving Ijma from Hadith

· Schacht

· Early development

· The original Sunna is pre-islamic custom, 

· which is most of the early law

· plus a few modifications from the Qur’an
· Mohammed basically interested in religion, not law

· In conquered provinces, local custom and Umayyad regulations

· Forming schools of law organized this material—the living tradition of the school

· Starting about 100 A.H., fabrication of traditions to justify rules, raising of Hadith to their present importance

· Starting about 120 A.H., practice of ascribing new material to back to earlier jurists in their schools

· Kept pushing back until they got to the Prophet

· Voila—hadith.

· Used by both the religious reformers and the jurists

· By the end of the Umayyad dynasty, process complete

· Fourth school complete, gate closes

· Evidence

· Authenticated early writings have almost no mention of traditions

· Early doctrines of the schools purport to trace to early jurists or Companions, not Mohammed

· Many examples of early legal decisions that are inconsistent with (later) traditions

· Status of the debate

· Most western scholars accept the bulk of Schacht’s evidence, differing over details.

· Muslim scholars either

· Ignore Schacht

· Attack him (unconvincingly according to this book)

· Accept with reservations

· Implications

· Undercuts Islamic legal scholarship

· Might threaten existing Shari’a
· Or permit its reform

· The Shari’a is still an old and working legal system

· So perhaps should be reformed minus the assumption that Hadith settle the matter

· And many rebel against taqlid , want new ijtihad

· Crimes

· Offenses are classified by punishment

· Specified punishment (Hadd)

· At judges discretion (ta’zir)

· Retaliation or blood money by kinsmen (jinayat)

· Offenses against public policy with administrative penalties (siyas)

· Offenses corrected by acts of personal penance

· Shari’a is mainly about the first three

· Hadd offenses: Qur’anic

· Unlawful intercourse

· Intercourse with one not one’s lawful spouse or concubine

· Penalty is

· Death by stoning 

· Not in the Qur’an, inflicted by early Caliphs

· Only if free, not a minor, has had lawful marital intercourse

· or 100 lashes (fifty for a slave)

· Action within one month

· Requires four eyewitnesses to the same act at the same time, 

· or confession, which can be retracted at any time

· Pregnancy of an unmarried woman can be sufficient evidence

· Non-muslim witnesses only for non-Muslim defendant

· False accusation of unlawful intercourse against a Muslim (only)

· Also applies to a false accusation of illegitimacy

· Charges brought only by the one accused or his heirs

· Punishment is 80 lashes for a free person, 40 for a slave

· Proof that the accusation was made requires 2 adult male free Muslims

· To defend by proving accusation was true requires proving the offense

· Special case—husband accusing wife or denying paternity of her child

· Husband may charge safely by a five fold oath

· Wife may rebut with a five fold oath

· Accusation other than in that form requires the Hadd punishment for false accusation (presumably if not proved)

· Wife refusing her half of the oath makes her punished as guilty

· This is the only way to contest paternity (modified Lord Mansfield rule?)

· general issue of not having too much incentive to prosecute. China.
· Wine Drinking

· 80 lashes for free man, 40 for slave

· Prohibition in the Qur’an, punishment by analogy to false witness

· One school makes it 40/20

· Some schools extend to other intoxicants, drugs, etc.

· Hanafi applies it to wine drinking and drunkenness from other things.

· Two witnesses to drinking, smell on breath, state of drunkenness

· Theft

· Removal by stealth intentionally of certain sort of item of a minimum value

· Penalty amputation of one hand

· Highway Robbery

· Covers both robbing travelers and armed entrance to a home to rob

· Protects Muslims and non-Muslims

· Punishment amputation of right hand and left foot first time

· Other two next time

· Execution if combined with murder

· Penalty is mandatory—cannot be compounded by blood money etc.

· Applies to all accomplices, but if it cannot (one a minor, say) cannot be applied to the others. !!!

· Ta’zir—discretionary punishment

· Developed from punishments imposed by Qadi acting for imperial bureaucracy

· Objectives are preventing recurrence, deterrence, reform

· Judge gets to vary punishment by his judgment

· Take account of penance, reparation, etc.

· Punishments range from private admonition up to execution, include fines for 2 1/2 schools.

· Either confession or two witnesses, 

· some allow one to be a woman

· Confession cannot be retracted

· Offenses covered include perjury, usury, slander, and Hadd offenses that don’t quite qualify for Hadd punishment. Selling wine may be covered.

John Campbell, Nicholas Lundblad, Eisenhower fellowship smid april 17th
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· Review

· The logic of Shariya

· Qur'an and Sunna/Hadith as the primary sources

· Analogy and consensus as the gap filling mechanisms

· Legal scholarship as the authoritative source of final legal rules

· With four different schools of Sunni law

· Plus Shia law

· Qadi (judge) appointed by the state, supposed to apply the scholars' law.

· Law and the state

· In theory, Shariya independent of the state

· Consider law professors and their articles

· In principle, independent of the state, but …

· If no court will accept it, why bother writing or reading the article?

· Consider all the Justice watching that goes on.

· Similarly, sensible legal scholars might keep one eye on what rules the state would enforce for them.

· And what rules they would appoint Qadis who believed in.

· The state also had courts of its own

· Inspector of the marketplace

· Mazalim

· Could impose administrative regulations, and enforce them.

· Possibilities in the modern world include

· Go back to what the Shariya theoretically was

· Either old version, or …

· Reopen the gates

· Note the question of what the early history was really like. VS NAIPAUL
· Maintain the state law/Shariya distinction

· Replace Shariya with western (or other) state law.

· Parts of the law

· Hadd. Koranic in some sense.

· Categories 

· Unlawful intercourse

· Adultery is a special case of an offense against god, not spouse

· Illegal within and outside of marriage, but …

· Concubinage legal

· How do they distinguish?

· Stoning possible if free, adult, of sound mind … 

· and has had lawful marital intercourse

· and all four witnesses willing to throw stones

· For all others, 100 lashes

· Sounds as though an unmarried woman can't be stoned!

· Conviction requires four witnesses or confession (or pregnancy!)

· But someone who doesn't make the grade can still be punished under ta'zir (discretionary punishment)

· False charge of unlawful intercourse or bastardy

· Charge must be brought by the victim

· Who has not before been convicted of unlawful intercourse

· 80/40

· 2 witnesses to statement, defense requires usual 4 to prove truth

· Wine drinking 

· 80/40 (40/20 Shafi'I)

· Hanafi limits to wine and drunkenness

· Theft

· Highway robbery (or …)

· Protects muslims and non

· Double amputation

· If murder + theft, crucifixion.

· But only if all accomplices can be so punished (no minors)

· Evidence required: typically two eye witnesses (adult male muslims)

· Punishments: In the Koran, or analogous to, or practice of early caliphs.

· Ta’zir—discretionary punishment

· Developed from punishments imposed by Qadi acting for imperial bureaucracy

· Objectives are preventing recurrence, deterrence, reform

· Judge gets to vary punishment by his judgment

· Take account penance, reparation, etc.

· Punishments range from private admonition up to execution, include fines for 2 1/2 schools.

· Either confession or two witnesses, 

· some allow one to be a woman

· Confession cannot be retracted

· Offenses covered include perjury, usury, slander, and Hadd offenses that don’t quite qualify for Hadd punishment. 

· Selling wine may be covered.

· False accusation against non-muslim

· Sodomy, death penalty, but 4 witnesses

· Opposite of Chinese system

· Covers most of criminal law, but

· No sophisticated rule to determine penalties.

· Homicide and Bodily Harm--Jinayat
· Comes out of Arabic law, blood feud, arbitration, blood money to end feud

· Changes it by

· Abolishing blood feud—not entitled to kill relatives of the killer of your relative.

· Trial is required

· Punishment scaled by culpability and harm

· Possible punishments

· Retaliation (Mohammed ibn Tugluq story)

· Same degree of harm as inflicted (“an eye for an eye”)

· Inflicted by closest kin of the victim (or victim, if bodily harm but not homicide)

· In three schools, retaliation only if the victim was at least equal to perpetrator in status and religion (Hanafi the exception)

· As a general rule, a father cannot be executed for killing his child

· But the other direction can. (China)

· And similarly for master and slave

· Only Hanafi holds that a free man may be subject to retaliation for killing another man’s slave

· Retaliation only happens if after conviction the victim himself or (he being dead) his nearest relative demands it

· If multiple offenders, retaliation against all.

· Blood money

· Sometimes alternative—up to victim or relative

· Sometimes retaliation not an option—blood money or penitence

· Two fixed amounts

· defined in camels, greater and lesser

· owed by near relatives

· if they cannot be found, by the state!

· Full amount is only owed for a free male Muslim

· For Dhimmi (non-muslim protected by treaty)

· Or Mustamin (under safe conduct)

· Penalty is 1/3 to 1/2, except

· Hanafi requires full payment

· Proportional rule for injury short of death

· Full proportion for unique organ (nose)

· Half for arm, leg, eye

· Tenth for a finger, etc.

· For a woman half the amount for a man, but never less than a third (in proportional cases—what about fingers?)

· Penitence 

· Attached to the payment of diya
· Freeing a Muslim slave, or if you don’t have any

· Fasting during daylight for two consecutive months.

· Those entitled to retaliation or blood money may forgive it, or agree to some lesser punishment.

· Homicide divided into 3-5 categories.

· Willful homicide, deliberate, no legal excuse, intent to wound or kill, using instrument that normally kills.

· Punishment retaliation or heavier diya
· Offender forfeits rights of inheritance from deceased !!!

· Death due to false testimony or deliberately withholding food and water may count, depending on the school

· Quasi-willful homicide, as above, but instrument not normally fatal

· If death results, punishment as above

· If only bodily injury, punished as wounding

· Accidental homicide

· Did not intent to kill, or thought you were acting legally

· Schools disagree on case where you tried to kill A, killed B

· Punishment is lighter diya, penitence (3 schools), loss of inheritance rights (2 schools).

· Hanafi add two more categories

· Quasi accidental—no intent, no deadly instrument

· Indirect. Death caused by something not at the point under the perpetrator’s control—pit you dug, he later fell into and died.

· Charge must be brought by nearest relative, or victim before death

· Still strong elements of private rather than state law

· Like our civil

· Compare civil homicide in 18th c. England

· Proof by (retractable) confession or two male witnesses

· If evidence incomplete but a presumption of guilt, a procedure

· Oath by 50 non-witnesses

· Convicts in one School

· Acquits in another

· Homicide or bodily injury is excused if

· Of wife, daughter, sister or their lover discovered in unlawful intercourse

· Harm or death inflicted with consent of the victim (3 schools) (duel?)

· Self-defense is excused

· Permitted to kill male non-Muslims who refuse to either pay the poll tax or convert.

· Apostasy (ridda)

· Some schools classify as Hadd offense, some don’t

· Some hold an apostate may be killed without a trial

· Hanafi, male given three days to repent, female imprisoned and beaten until she does

· Some moderns argue that penalty for apostasy is not Qur’anic but a later addition

· Discretionary administrative penalties (Siyasa)

· In theory, enforce Shari’a, fill gaps, don’t conflict

· In practice, largely shifted criminal enforcement to the state

· Acts of penitence (kaffara)

· Occasionally required, usually voluntary

· Freeing a Muslim slave

· Fasting during daylight and abstaining from intercourse

· Giving alms, sacrificing an animal

· Theft and punishment-Modern defenders of Shari’a are concerned about this one.
· One of the most explicit prescriptions in the Qur’an
· Comparisons to other systems:

· Common law theft? Amount? Death? Benefit of clergy

· Petty larceny (less than a shilling) never capital

· Even when non-clergyable, pardon or transport or enlistment more common than execution   

· Chinese death of a thousand cuts—exaggeration, and not for theft, and not for rebellion.

· Amputation of a hand for the first offense, possibly foot, then hand, then foot for subsequent convictions

· Apparently not the normal pre-Islamic punishment, although perhaps occurred locally

· Requires that the victim brings a charge, and that the stolen object not have been returned before a charge is lodged

· Victim must be present at the amputation

· So part of the motive is vengeance

· Deterrence and perhaps incapacitation?

· But a very inflexible rule for such motivations

· This looks like a logical system starting with an explicit command, going from there

· Hence no gradations of punishment

· But also some schools hold that stealing a free child doesn’t count—not a chattel

· So kidnapping presumably gets a lower punishment than theft!

· Elements of theft—attempts to make conviction hard?

· Offender an adult—

· defined by puberty or legal age

· “discerning minor” is seven, subject to some punishment

· Mentally competent—lunatic or retarded doesn’t qualify. Sleepwalking!

· Intentional—not under duress. Sufficient duress means there was no crime

· Necessity similarly. 

· Starving man who steals not a thief

· Stealing perishable food usually not Hadd offense, because presumptively from hunger

· Amount is above some minimum—3, 5, 10 dirhams, depending on school. 9-30 g of silver

· 
In 1800 1 oz of gold is $19=?3 lbs 16 s

· Good is a chattel with title enforceable in law. (mal)

· Not illegal seizures of real property

· Or stealing forbidden (wine, pork, …)

· Not even from a non-Muslim (but must compensate victim)

· Neither theft of a slave nor of a free child (most schools)

· Generally books exempt—contents not material the objective. 

· And things where the thief might have another purpose

· Theft must be by stealth, not open (Iceland)
· Goods must be another’s property, thief has no colorable claim. One school holds that a thief’s claim of ownership makes the offense not Hadd.

· Taking your property you didn’t know was yours not theft, nor taking property you are a part owner of (breach of trust not theft) (most schools)

· Stealing from the public treasury iffy—are you part owner?

· Things in a wild state, possibly including unharvested fruit, don’t count

· Goods must be taken from a place of safekeeping (not just lying around)

· In the house? Some place where only the owner has unlimited access?

· Or being guarded

· Details differ with jurist

· A little like our trade secret law
· For an invited guest, the place he is invited to is not a place of safekeeping! So if he steals, it is not a Hadd offense.

· According to some schools, stealing an animal from a herd not a Hadd offense, nor from a stable if not near the owners home!

· Stealing a shroud not Hadd offense either because not in a safe place or because it no longer belongs to anyone, depending on the school.

· Stealth. Open taking is robbery, not theft (Iceland again).

· Proof

· Two witnesses of good character, or two confessions by thief

· Not morally obligated to confess, can retract

· Some schools permit beating an accused of bad character to force confession

· Note that all of the requirements are for the Hadd offense of theft, which requires amputation. An offense that does not meet them all can still be punished in other ways.

· Lost, strayed or stolen

· Basic perspective—property belongs to owner, other possessor is a trustee

· Forte argues that English common law starts the other way around

· Owner must take immediate action to maintain ownership

· Otherwise possessor is the owner, old owner at most has a claim for damages against possessor

· Islamic position is that just ownership lasts more or less forever

· Owner must describe property to the finder clearly enough to provide reasonable proof of ownership

· Finder is obliged to make public what he has discovered, 

· without details relevant to identification. 

· Proclamation every few days, usually outside the local mosque

· If value below a legal minimum, obligation on finder is less, may be no obligation.

· Finder should seek witnesses to finding, let neighbors know

· Underlying notion is "resemblance"

· Law was developed by analogy—this is an example

· Does this possibly illegal act resemble a lawful act?

· Presumably part of what was going on in the hadd theft discussion?

· Taking something in a house where you are a guest resembles the legal act of using it?

· Taking something not in a guarded place resembles taking for safe keeping?

· Flip side: Keeping lawful actions from resembling unlawful

· If you find, give notice

· Don't we do a lot of that too?

· How do you feel when you see a parked car with the lights on? What do you do?

· Cheyenne innovation about borrowing horses.

· Theft and usurpation

· Stolen object must be returned if in existence, 

· otherwise its value, but …

· If the thief is insolvent, the Hadd punishment extinguishes the debt.

· Theft is different from unlawful use, which can be

· Usurpation

· Taking another’s good without right with intent to convert to your use

· Responsible in damages for any resulting loss

· If transferred good or its value, third party, even bona fide purchaser

· Responsible for loss of property unless force majeure destruction

· If innocent third party, owner must first go to usurper

· Both are liable. 

· Or breach of trust

· Lawful trustee responsible for loss only if at fault—duty of due care

· But guilty of breach of trust if he uses property of another

· Finder’s obligation centers on good of the owner

· Obliged (morally? Perhaps even legally liable) to take the property if necessary to preserve it

· Forbidden if you suspect you will be dishonest in dealing with it

· I.e., a fiduciary duty as soon as you come across someone else’s lost property

· So a camel in the desert, which can care for itself, should probably not be touched

· A cow in a town with no place to graze probably should be

· Like the good Samaritan issue

· Are you obliged to save someone's life if you can? Under common law, no

· But he has the right to use your property to save his life

· Are you obliged to save someone's property if you can? Probably not (common law)

· Morally yes, legally maybe (Shariya).

· Taking up something that doesn't need care looks like it might be theft

· So schools divide according to whether they think

· A strayed animal is at risk if not taken up

· Finder’s obligation wrt returning good

· A claimant without evidence of ownership must be rejected, otherwise may be liable to the true claimant

· For a plausible but not conclusive claimant, wait a few days on the chance a better claimant will appear.

· A claimant with a clear description of the property gets it

· And the finder is not liable even if the real owner appears (Maliki)

· Others hold that the claimant must post surety, or prove ownership before a qadi.

· What are the corresponding rules under modern American law?

· Costs of maintaining the found property—based on law wrt things deposited for safekeeping

· Normally the owner will owe them to the finder, with various qualifications according to the School

· The public treasury may loan the finder the money as a debt against the owner

· Finder is not responsible for loss unless he was negligent

· May consume milk from an animal, but not wool or offspring

· Because milk spoils if not used?

· So costs true owner nothing.

· If costs are going to be more than the value, qadi may order the finder to sell the property, hold the money for the owner

· When the owner shows up he can 

· take the good and pay maintenance, or 

· abandon the good and not pay, or 

· simply give the good to the finder as a gift

· reminds a little of Cheyenne practice

· finder has shown he is honest, doesn't have to pay for being honest

· if he refuses to pay maintenance, finder can hold the good as security

· Note that this rule makes it in the interest of the finder to get permission to sell the good if maintainance costs are more than its value

· If owner won't pay the costs, the good is held as a lien or pledge (collateral) on owner's debt.

· According to which form it fits into

· Owner may (lien) or may not (pledge) be permitted to use the good

· Can petition the court to order sale to satisfy debt

· Before, good is seen as deposit, cooperative reliationship

· After refusal to pay costs, adversarial relation—debt owed

· One implication

· If the animal dies as a deposit, maintainance still owed

· If as a pledge, your security has vanished, tough luck.

· perishable property, such as food.

· May give it in alms, or

· Consume it—and owe the owner the equivalent if he shows up

· Contradicts the usual rule that ownership of thing remains with owner

· Now can exchange it for something else of like value

· Alternatively, view it as a sort of lawful tort, with damages owed

· (Like Baruch Brody version of initial appropriation problem)

· third alternative. Eat the food, nothing owed, because spoiled food would be worth nothing.

· Hinges on the conflict of intuitions of value

· Should it be value to the buyer or seller? Just price. Ripoff

· True owner lost nothing, finder gained a meal, which is the right value?

· Finding, killing and eating an animal

· Breach of trust if the animal required care to survive (because finder is now a trustee)

· Perhaps usurpation if the animal didn’t require care, and should have been left alone

· Why not equivalent to eating food that would spoil? Because you can preserve?

· Perhaps it is equivalent if maintanance>value, but …

· Why doesn't the forced sale rule apply to perishable food?

· What if the owner does not show up for a year?

· May give the property in alms, as “agent” of the owner

· May appropriate it for his own use (at least if he is poor)

· May continue to hold it for the owner

· If the owner eventually shows up, is liable for the value to the owner if he no longer has the good

· Appropriation—like occupying unknown or abandoned property

· After a year, finder appropriates the good but does not extinguish owner’s title

· Finder gets the usual practical rights of ownership.

· In theory, owner could still return and claim at least the value of the property

· Maliki put in a three year limit, and state could forbid qadi from ordering return after some fixed period of time

· Thus effectively giving finder full ownership

· Apostasy

· In Pakistan, long slow slide towards islamization

· Ahmadis a main target

· To deny that Mohammed was the last prophet insults him, capital offense

· Usual legal view is that Apostasy is a hadd crime, capital

· No Quranic penalty, just hell

· Capital based on the Sunnah, for one who changed religion from Islam

· Argument—apostasy = treason in the early period

· After death of Mohammed, tribes …. . Possibly origin of tradition.

· Minority view: Only apostasy + rebellion a crime, 

· Changes in belief are for god to punish

· Forbidden to compel religious belief

· Fits Hanafi view that

· Women may not be killed for apostasy, since

· Infidel women are not to be killed in war

· But women can be imprisoned and beaten until they recant

· Majority Shariah view—at least apostasy from Islam capital. Shafi'I, includes conversion from (say) Judaism to Christianity. So more like violating oath than accepting falsehood.

Now this is the tale of how the long war between the brother tribes of ’Abs and Dhubyân was ended. Al-H�rith was a great man of the tribe of Dhubyân, a lord of the Arabs. On a time, he asked his cousin Kh�rija son of Sinan if there was any man of the Arabs who would refuse him his daughter’s hand in marriage; “yes,” Kh�rija answered, “Aus son of Haritha of the tribe of Taiy.”

They mounted their camels and traveled to the territory of Aus who, being told al-H�rith’s errand, rudely refused. After al-H�rith had departed, the wife of Aus, a woman of the tribe of ‘Abs, asked who it was who had come and ridden off, and why. When her husband explained, she upbraided him for his foolishness and persuaded him to ride after al-H�rith, apologize, and bring him back.

Aus called before him the eldest of his three daughters and asked if she wished to be wed to al-Harith. She replied that as she was neither beautiful nor of a winning character and no kin of his, and he lived too far off to fear her father, she feared that he might in time divorce her. The second daughter gave the same answer.

When Buhaisa was brought and the question put to her, she replied that she would do as her father thought best. Her father told her what her sisters had said. She replied that she was good looking, of lofty character, and had a most distinguished father, and if her husband divorced her God would never be good to him again.

When all had been agreed to, a tent was pitched and Aus sent his daughter in to al-H�rith. When al-H�rith emerged, (said Kh�rija son of Sinan) I asked if he had finished the job.

“No, by God. When I stretched out my hand towards her she cried, “Stop that! What, here in front of my father and brothers? Impossible.”

When we had gone a little ways on our journey, al-H�rith told me to ride ahead, while he turned off the road with his bride. In a little while he caught up with us. “Finished?” I asked.

“No, by God. She said to me “What, would you treat me like a slave-girl out of the market, or a woman taken in battle? First you must kill the camels and slaughter the sheep and invite the Arabs, and do all that should be done for one such as me.”

“I see she’s a girl of spirit and good sense,” I replied.

When we had come to our own country and prepared the feast, again he went in to her, and again I asked if the job was done, and again he replied that it was not. I asked him the reason.

“I went in to her, desiring her mightily. “You see, we’ve made ready the flocks,” I said to her. “How is it you find time to go about marrying women, while the Arabs are busy killing each other?” she asked (for this was during the war between ’Abs and Dhubyan.) Go out and make peace between those people, then return to me, and you shall have all that you desire.”

“She has spoken well,” I replied. So we went forth to the warring tribes and proposed peace, and it was agreed that the dead should be counted up and that side that had killed the greater number should pay reparations. It came to 3000 camels, paid out over three years. And when we returned, al-H�rith went in to his wife, and she bore him many sons and daughters.
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· Theft and punishment-Modern defenders of Shari’a are concerned about this one.
· One of the most explicit prescriptions in the Qur’an, extreme and inflexible

· So interesting as evidence of how a system works around fixed points

· Analogy in our system--the Constitution

· Interstate Commerce Clause

· Second Amendment

· Putting in …

· Substantive Due Process--Stephen Field

· Right of Privacy--penumbra

· 18th c. English--pious perjury. Value of 39 shillings.

· In the other direction--benefit of clergy

· Following out the logic of the existing system …

· Solved the problem in the opposite direction

· Qualify what counts as theft

· Must be above some minimum amount

· Things in a wild state (unharvested fruit) not yet property

· Stealing when starving isn't theft--generalized to perishable goods

· Stealing anything that you have some claim to isn't stealing

· If you are a part owner 

· (but some schools disagree)

· If you steal more than your share, theft

· If you think you are an owner

· If you say you thought you had a claim to it (some schools--get out of jail free card)

· If it belongs to the state, in which you have a share. 

· Some schools disagree

· Only applies if stolen from parts of the state fund to which you had a claim

· Not theft if the goods are not secure

· Stealing from a house where you are a guest isn't theft (but is a greater violation of traditional Islamic rules of honorable behavior!)

· Taking things that are left lying around isn't theft

· According to some schools, stealing an animal from a herd not a Hadd offense, nor from a stable if not near the owners home!

· Stealing a shroud not Hadd offense either because not in a safe place or because it no longer belongs to anyone, depending on the school.

· Taking things that aren't property isn't theft

· Kidnapping a free child (some schools)

· Stealing a cross (not allowed to own one--planned to destroy it?)

· Stealing forbidden things--pork or wine

· Stealing real estate doesn't count.

· Stealing a book

· value is the contents, not property

· possible exception if materials the book is made of are valuable enough

· Exactly the same distinction in an early computer crime case

· "stole" a large amount of computer services, but …

· services aren't covered by Virginia law of theft

· and the value of the punch cards wasn't enough

· Stealing a musical instrument, only value of materials, not workmanship, counts. The music it contains isn't property.

· Requires that the victim brings a charge, and that the stolen object not have been returned before a charge is lodged

· Theft must be by stealth, not open (Iceland)
· Proof

· Two witnesses of good character, or two confessions by thief

· Not morally obligated to confess, can retract

· Note that all of the requirements are for the Hadd offense of theft, which requires amputation. An offense that does not meet them all can still be punished in other ways.

· Lost, strayed or stolen

· Interesting in part as an example of argument by analogy

· There was an existing law of trustees, bailment and the like

· So move that over to cover involuntary control of A's property by B.

· One step, get a whole system, if  you chose well it fits tolerably

· Do we do that?

· Intellectual property. 

· Computer "break ins"

· Other examples?

· Evolution does it too--Neoteny

· Basic perspective—property belongs to owner, other possessor is a trustee

· Forte argues that English common law starts the other way around

· Owner must take immediate action to maintain ownership

· Otherwise possessor is the owner, old owner at most has a claim for damages against possessor

· Islamic position is that just ownership lasts more or less forever

· Finder’s obligation centers on good of the owner--like a trustee

· Obliged (morally? Perhaps even legally liable) to take the property if necessary to preserve it

· Forbidden if you suspect you will be dishonest in dealing with it

· I.e., a fiduciary duty as soon as you come across someone else’s lost property

· Costs of maintaining the found property—based on law wrt things deposited for safekeeping
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· Another pattern--threat vs reality

· Examples

· Chinese death sentences

· English bloody code

· Muslim rules of theft

· Others?

· If the purpose is deterrence and punishment in some way costly…

· You want to maximize the perceived punishment

· Relative to the actual punishment

· Law and econ assumes they are the same--perhaps some mileage to make out of differences

· Easier to do in a state run, opaque system

· Private enforcement, the same people are enforcing and enforced against

· Athenian case, the decision is made by a large and random group

· Chinese Empire, on the other hand …  .

· Polylegal systems

· Most people assume there can be only one law in one place

· Or at least a well defined hierarchy

· Federal law preempts state action when they conflict

· But law isn't limited to things that happen in a place

· Husband and wife separate, are in different locations, one wants a divorce

· Contract is signed by parties living in different places--dispute arises

· Citizens of states A and B collide in state C

· A bank robbery is plotted in state A, committed in B, robbers flee with loot to C.

· X kills Y in state A, flees to state B where his family is politically influential. The real story of the Hatfield/McCoy feud, part II.

· How do we handle that problem?

· Legal rules associated with place and person

· Citizenship

· Diplomatic privilege

· Complicated "conflict of laws" rules to determine which ones apply where

· Alternative: Choice of laws

· When the relationship is created

· Parties agree on what law will apply

· In a different sense, every contract creates a legal system

· Alternative: Different courts for different people. 

· Benefit of clergy in medieval England

· The schools of law in medieval Islam

· Citizens and foreigners to some degree in Athens

· Welsh and English, German and Slav, Spanish Christian and Muslim

· De facto--Gypsies, Amish, Black Muslims in America

· Alternative: different courts (and laws) for different categories of issues

· Church courts in the middle ages

· Islamic tangle of law

· Law and Equity?

· Is legal diversity a bug or a feature?

· One advantage--different legal systems may be optimal for different groups of people

· Most obviously, link between law and religion, culture, etc.

· As in Spanish case. 

· A second advantage--potential for competition

· If one state produces better corporation law, everyone charters there

· Works if parties choose law in advance.

· Possible third--balance of powers

· Perhaps the ruler can frame an opponent in the royal courts for treason

· But the opponent's supporters can convict the witnesses in the church courts of the sin of perjury.

· Sunni Islam had four different schools of law

· We know that a single city had judges for different schools

· That they determined things as serious as amputation or execution

· And the rules were not all the same

· The same act might be hadd theft in one system and not the other

· Or have sufficient witnesses in one system and not the other

· How did they determine which system ruled?

· For some issues, parties all part of the same community which followed the same school, so clear.

· Thief from one community, victim from another? I don't know.

· Could be that one side or the other got the choice

· Or the ruler

· Where status order was clear (Christian vs Muslim), could use that.

· My old system--function of both parties.

Amish, Mormons and Nation of Islam

· Amish

· Bishop over a group of families

· Absolute ruler 

· with consultation

· and some decisions must be ratified by vote.

· Selected in part by chance

· Only structure above that a committee formed to deal with U.S. govt.

· No authority over the districts

· Funded by voluntary donations—but a standard amount ($1/member every 4 years)

· Will it evolve into a government?

· Amish summary

· Church district is up to 30-40 households, portion of large settlement or several small. 

· 900+ districts

· An "Affiliation" is a group of districts with similar views. 

· Districts "in fellowship" with each other--respect mutual excommunication etc. 

· District is the self governing unit, but marriage outside it. 

· Within an affiliation, or …

· With less strict partner accepting stricter affiliation

· Each district has a bishop. 

· Only semi-geographical--can be multiple  districts in the same area.

· Bishop selected by lot from among the ordained preachers. 

· Nomination requires two members to nominate, by whisper to deacon. 

· Random selection among nominees. 

· Bishop can recommend excommunication, 

· must be ratified by members--and usually is. 

· Swartzentruber Amish don't require ratification

· Amish have mourning requirements by relationship,  but shorter than Chinese--1 year max. 

· Freedom to move

· Range of strictness

· Stricter groups might not accept someone expelled from equal or less strict

· But less strict groups might accept someone expelled from more

· No real authority above the Bishop

· Just committee for dealing with outside world


· Believed not to report on Amish criminals to the outside world. 

· Probably true of NOI

· Gypsies

· Mormons?

· Ordnung is the oral law, subject to local (i.e. district) interpretation. 

· Violations are observed or reported by gossip. 

· Deacon and Minister visit person--if he repents, that's it. 

· If violation continues, Bishop recommends punishment, public hearing where defendant can correct any errors, defendant leaves room, Bishop announces proposed punishment, members vote--almost always confirm. 

· Must then agree unanimously  before verdict announced to defendant. Final sanction is excommunication and shunning.  

· Under what circumstances is unanimity used? Needed?

· Our juries

· For shunning to work? Alternative is …

· If defendant has not been baptized, may leave community, return to visit without being shunned (i.e. treated as an outsider). 

· Knowingly eating with an excommunicated person is grounds for shunning. 

· Second order rule for enforcing norms

· Not helping to enforce is a norm violation

· If you aren't part of the solution, you are part of the problem

· May be essential to making such a system work.

· Punishing (feud) requires one person

· works if almost everyone is neutral

· Until directly involved (when your kin get hurt)

· shunning requires (almost) everyone.

· Distinguish from reputational enforcement—non-enforcement incentive.

· Cheyenne has elements of both—contagious magic

· For some "offenses" the Ordnung gets weakened, or enforced with delay to make change practical. Adultery and divorce are normally grounds for excommunication. 

· Excommunicated members almost always accepted back if they publicly confess their sins and repent. 

· But don't talk back to accuser or minister. 

· Consider Cheyenne analogy.

· Again, the essential thing is that everybody in the group accept the rules

· Law change is bottom up too. People start doing things at the edge of the rules, it is or is not accepted and eventually admitted into the Ordnung.

· Groups Separate themselves by

· Different dress (Hare Krishnas. Muslims in America)

· Their own schools

· Avoid state legal system 

· Amish not only will not sue, but 

· Will not participate in prosecution of crimes against themselves

· Not geographically segregated 

· (unlike 19th c. communes, early Mormons, to some extent current Mormons). 

· Old Order Mennonites? Paper topic?

· Black Muslims and Amish limit interaction with outsiders--in particular, courting or marriage.

· Amish (and gypsies) have their own language

· Not involved in larger world politics, juries, etc. (Amish)

· View themselves as not under U.S. authority (except Mormons—now)

· NOI wants separate state, claim not to be citizens

· Amish don't pay SS tax. Cooperate in some other ways.

· May buy liability insurance, not other forms. Depend on the other Amish.

· Organization

· Mormons, Black Muslims, top down hierarchy, at least in theory.

· Amish, highest level of authority is the district. Bishop, preacher and deacon. 

· Potential tension between theoretical and real structure? SCA.
Student paper on LDS

· Two interesting features, shared with some other systems

· Embedded in state legal system, no sanctions but ostracism

· Linked with a religion

· Organizational questions:

· District president appoints Bishop and Councilors, who run the Ward

· Ward--about 100 families. 5-10 wards=stake

· Who appoints President? Who appoints him? Is this ultimately a self-perpetuating body from above? Election from below? 

· Is ward geographical? 

· Have to move physically to change?

· Works better in a more mobile society

· In Salt Lake City, wards should be pretty close together

· Competition from heretical offshoots?

· Compare to Amish

· Much more centralized

· Top down hierarchy up to the prophet

· Appoint down, report up?

· Controls membership, applies discipline

· Baptize at 8, not as young adult

· But temple recommend is later—and repeated every other year

· Parents responsible for children's sin in the hereafter, but not now. Leaders ditto

· Divorce must be approved by the Bishop or you can't go into the temple

· Criticize within the church, but not publicly

· More standardization—across a much wider area

· every ward meets for three hours,

· very ward has a women’s organization known as the Relief Society 

· Family night once a week everywhere

· General conference, satellite transmission, tapes distributed …

· God will not permit prophet to lead church astray (Islam?)

· No civil but "criminal" system

· Bishop does not settle disputes, but

· My have to deal with reports of sin

· If denied, investigate

· Without breaking laws or norms in doing so

· If necessary, call a disciplinary council

· No damage payments—but perhaps a tithe

· Law of tithing (10%) less serious than chastity

· Former only requires repentance

· Latter meeting with Bishop

· Word of wisdom—dietary rules. Like Jewish.

· Apostasy

· Only concern seems to be within the church

· A committee to keep track of what members say that might be wrong

· More nearly heresy

· After all, ultimate sanction is expulsion

· Unlike the Islamic case

· Usual requirement is repentance

· Recognition, remorse, 

· Confession—to God or a Bishop. Also to the person you wronged, if any.

· Stop sinning and make restitution

· Required acts depend how far into the religion you are

· If you have not attended temple, sin is less serious. 

· Like Amish

· Court of love aka disciplinary council

· For abortion, transsexual operation, attempted murder, rape, forcible sexual abuse, intentionally inflicting serious physical injuries on others, adultery, fornication, homosexual relations, child abuse (sexual or physical), spouse abuse, deliberate abandonment of family responsibilities, robbery, burglary, embezzlement, theft, sale of illegal drugs, fraud, perjury, or false swearing.

· Not for civil disputes

· Or minor sins

· To save the criminal

· Protect others

· Preserve the church

· Range of punishments from

· Informal warning through

· Disfellowship: Church member, no church privileges

· Can attend public church  meetings, pay tithes

· But no vote, no communion

· Don't lose previous status—just suspended

· Usually for a year

· Excommunication. No longer a member, all status lost

· But can repent, be rebaptised

· Presumably start all over again

· Temporary religious restrictions, demonstrate repentance by following them.

· No court for those who have chosen to leave the church

· Court a mix of finding out what someone has done and solving it—often confessed

· Incentives:

· Is the religious belief essential?

· Suppose you didn't really  believe, but were in a mainly LDS area

· Would you be better off conforming?

· How about where the group was a minority?

· How much do people believe in their own religion?

· Everyone except moderns deeply believed?

· Awful lot of sinning going on

· A few people deeply believed, others went along because of some mix of

· Vague belief

· Going along was in their interest

· Was the original Muslim explosion the result of a large fraction really believing?

· Incentives to report others for sin

· Arguments against

· They may not like you any more

· Sometimes you are reporting yourself as well

· Arguments for

· Religious--your obligation, and to save them

· Secular

· No tort damages, but 

· Restitution?

· To punish someone you don't like.

· Do unbelievers have leverage over believers?

· Consider a married couple with one of each

· The threat of exclusion is only good against one of them

· So the other could use it

· Mormon brief summary and questions

· Top down structure, at least in theory

· Heavy emphasis on family, mandatory Monday nights, traditional gender roles

· Internal procedures for dealing with sin, disputes.

· Explanation for its nature

· Was briefly a theocracy

· State of Deseret before the army arrived

· Underground government for a while thereafter.

· How different was it?

· Fair number of accounts of killings for sexual offenses

· I.e. affair with married woman

· Incest

· Etc.

· Not official execution, but apparently approved of

· 1862 anti-polygamy act--upheld in 1879, LDS accepted in 1890

· How much of its present structure depends on the limit to ostracism as sanction?

· Other cases--Gypsies, Amish

· Muslims in U.S. vs Muslims in Saudi Arabia

· Jews in U.S. vs Israel

· How much depends on the power of religious belief

· If  you are agnostic, in a solidly Mormon area?

· If you are in an area where Mormons are a minority?

· How do the two interact

· Compare Tibet

· Religious society controlling government

Maori Notes

· Property--private

· Tools, clothing, etc entirely private. Often marked.

· Borrowing common

· Right of refusal—but churlish

· Expectation of reciprocal favors

· Tapu around a person of rank meant that objects he touched were only for him thereafter.

· Prevented their goods from being stolen, mislaid, spoiled by children, …  .

· Greatly limited borrowing and lending.

· Property via naming

· If you or someone else names something for you or part of your

· You have some claim to own it

· It is infected with your tabu

· Provided you have enough importance to pull it off.

· Theft within the tribe physically or magically punished.

· Could be paid for by agreement.

· Property—household. Whanau (extended family)

· Home common possession

· Some things, such as cooking vessels, property of individual family within (women)

· Food seems to have been common

· Small canoe. But more elaborate system of rights and responsibilities within it?

· Ownership by scale

· Small eel-weir built and operated b y one whanau, considered owners

· Large one whole village or hapu, constructs, owns.

· War canoe belongs to the hapu.

· Implicit theory?

· Larger group owns property of smaller group

· Smaller group has control, but in theory delegated.

· P. 344 on sources of rights to weir

· Lake occupied by Ngatipou

· Weir built by a Ngatimahuta who married an Ngatipou

· had no children, so his ownership

· reverted to her brother—Ngatipou

· 'huta wanted to claim, went back 7 generations to claim

· proposed to rebuild the weir.

· Land

· Worked communally by village

· Each family had its own plot, marked off

· Rat runs might have rights to different parts by different people

· Control by person, family, etc., of rights to land but alienation required tribal support

· Chief as representative of tribe, but action had to be ratified.

· Might have personal ownership

· Or share with his kinship

· Of some lands, but others only as tribal representative

· Rights finely divided

· Fishing rights on a river separate from riparian rights

· Particular hapu had the right to fish  from one fishing stand. Stakes in the river to mark boundaries. 

· Rat runs similarly.

· Similarly for families within hapu. 374

· Between hapu, violent conflict over property disputes. Within tribe.

· But hapu united against extratribal invaders. 

· All land owned in some sense, at least by hapu for some purposes.

· Title obtained by

· Conquest

· Naming! For empty land (or newly conquered?)

· Occupation if exclusive

· But if the defeated stayed inside their territory

· They had some sort of future title to the whole

· Perhaps subgroups if they got it back?

· To maintain claim, make symbolic use of border areas pl 378

· Gives neighbors notice

· Opportunity to try to contest

· Land not in continual use.

· Inheritance through either parent.

· Whether daughter got land on marriage (outside the tribe, perhaps) varied.

·  Brothers control.

· If no children, her dowry land reverts to brothers.

· Disputes re ownership in open assembly

· Marks hidden to prove.

· What determines who wins?

· Claiming by leaving something of yours there?!? Chiefs.

· Transfers of land rare but occurred

· As "gift" with equivalent in return

· Compensation for killing or breach of tabu. Part of peace settlement. 381.382

· On marriage, etc.

· Meeting house build communally, owned jointly

· Valued ornaments and weapons held by chief for community.347

· Inheritance

· Possessions shared more or less equally among children but

· Special items to the eldest son.

· Women could hand down to female relatives. 

· Hereditary rights in productive resources could be transferred inter vivos.

· P. 350 for division of rights.

· Oral will as a public statement by dying man.

· Tibet

·  Ruler selected young—reincarnation

· so often a substitute in actual power

· Eternal dictatorship? Or self-perpetuating like Mormons.

· Like China in district magistrate, shifting around, local people for stability, etc.

· Perhaps 15% of population monks

· Major powers are the big monasteries and

· The nobility

· Who split government offices between them

· Parallel hierarchies

· Converge at Dalai Lama

· Split near top between monasteries and secular. 

· Latter is the cabinet, which is gatekeeper to the Dalai Lama and high court. 

· High court heard murder cases, final appeals in all other cases. 

· Two or three a day—population 3-6 million. 

· One case per ten thousand people per year? 

· Not really final—more important back to Cabinet and up to Dalai Lama for approval.

· Avoid courts

· Within a community (trade, fellowship, religion) informal mechanisms

· Settle by dice

· Formal system with conciliator, agreed on result in writing, binding

· But government court system also exists

· Formal court system

· Court case—attempt to reach agreement on the facts. 

· Inquisitorial. Punishments for not being truthful. 

· Oath taking and dice to determine truth. 

· Civil case ends when both parties agree—failure means appeal or ???. 

· Agreement followed by formal reconciliation. 

· Judges and secretaries paid from court costs. 

· Also semi-legal bribes in the form of gifts. 

· Lack of precedent might increase the range of outcomes—and the size of the bribes.

· Either party could later reverse his agreement and reopen the case!

· Good—because you might get additional evidence, fairer judges?

· Bad—no finality. 

· Means that people have an inventory of potential threats, but …

· Using them might be costly.

· Do we have analogous situation?

· I won't sue you for patent infringement—now.

· To what extent do we deliberately prevent them? 

· Time bars.

· Statute of limitations

· Green committees—avoid offending the gods. 

· Only during the growing season, wide powers, 

· incentive to report unclear. Fear of bad weather?

· Criminal cases

· Obliged to report, criminally liable for not. 

· Like China—confident of guilt of the accused. So free to whip. 

· Case investigated locally, results sent to Lhasa.  Like Chinese case.

· Parties could go, try to influence judges. 

· Very unlike China?

· Not if you believe the novel

· Visits, gifts, expected. 

· As with English pardoning, other parties tried to influence?

· Proceed until “factual consonance” reached—possibly under duress.

· Punishment to restore balance. 

· Stronger version of what survives as residue in china?

· Tong/wergeld normally to victim’s family, but others could ask for them too. 

· Some of it went to the fee of the judge etc. 

· Also to compensate those indirectly harmed—family etc., 

· as in our wrongful death suits.

· Humiliation, including Cangue

· Mutilation, but abandoned in the 20th century

· If murderer not found, owner of land where the crime committed is liable to pay 

· Incentive to prevent, to keep off doubtful characters—but also not to report. Imprisonment not morally a punishment.

· As in China, criminal defendant presumptively guilty, may be whipped.

· Note that expected bribery is a reason to stay out of the court.

· Property owner has an incentive to frame someone else for the crime.

· Legal representatives—experts. Njal.

· Only a few hundred govt officials. Manorial officials on manor.

· Cross legal issues the class raises

· Ones we have just discussed

· Polylegal vs unitary systems. Will put in a web link

· Working around fixed points in the law

· Law by analogy

· Threat vs reality

· Enforcement systems

· Centralized, public, state

· Decentralized, private

· Our tort

· Icelandic feud (enforcement side private too)

· Our private norms (ditto)

· Anyone (bounty, private attorney general) vs victim

· Incentives to enforcers--amount

· Enough, but not …

· Too much

· Nature of punishment affects it

· Damage payment or the equivalent is an incentive to enforcer—good or bad

· Beating, execution, isn't

· Unless evaded by out of court settlement

· Bright line rules to constrain--Cheyenne.

· Incentive to enforcers--nature

· Employee of the state/king/… who has some reason to want a legal system enforced

· To maximize the king's wealth and power

· Sometimes consistent with good law--economic growth, encourage immigration, etc.

· Sometimes in conflict--ways of diverting income to the ruler

· Private actor

· For money in a tort system

· For money and private deterrence in Iceland, 18th c. England, Gypsies, …

· For unrelated private ends at the bottom level of reputational system

· Varying ability of the center to control the decentralized system by setting up the rules of the game

· Greatest in our tort system--"tort reform"

· Less in private prosection (18th c) or feud systems

· Least in reputational systems 

· Is the incentive to convict, or convict the guilty?

· Tort reward or bounty, to convict

· State system—depends on what those rewarding know

· Private deterrence—depends on what potential offenders know

· Reputation—depends what interested third parties know

· Gap filling problem

· Whoever makes the rules, they don't say enough--never enough fine print

· Someone at a lower level deals with actual cases

· Fills in by some method

· Could be analogy--but guided how? Computer break-in case.

· Or objective--L&E judge.

· Or moral system

· Sometimes a way of filtering that back up to the top level

· Chinese, as code is expanded, commented on

· Ours, both by supreme court and …

· By Congress. Are programs writings?

· Problems of litigants gaming the system

· Examples in our system

· Discovery as a way of imposing costs

· Extortion for low probability punitive damages cases

· Using the threat of litigation to hinder competitors

· Other systems

· Getting someone involved with the law in China

· Taking advantage of the rules in Iceland

· Targeting political opponents in Athens

· Solutions?

· Alternative procedure—violent feud in Iceland

· Punish when caught—sycophant in Athens, pay costs in U.S.

· Another branch of law? Antitrust? 

· Interaction of law with other structures

· Family

· Church

· Self-ruling subgroups such as Amish in the U.S., Gypsies everywhere

· Bright line rules or standards

· Standards decentralize decision making to the individual court

· Bright line rules substitute uniformity for precision

· But also may reduce uncertainty, expenditures on litigation.
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· Differences from the surrounding society

· Both may provide economic support--rebuilding after a fire. Care for poor. Mormons too. 

· Perhaps we should think of as a bonding system?

· Pay in while young, which gives you an incentive to stay in

· So as not to lose the benefits when old, or unfortunate.

· One way of enforcing rules without coercion—employment analogy

· Both explicitly support different roles for husband and wife (as does Mormonism). 

· All three are at least nominally patriarchal. 

· All three are strongly for monogamy, against non-marital sex.

· Without state authority, it makes sense

· To rely on strong bonds as the family level

· As China did, with state authority but few bureaucrats for a huge population.

· But Amish relatively tolerant of sin before baptism.

· Amish and Mormons have regular "confession"--twice  a year for Amish. State agreement with Ordnung.

· Does NOI?

· With NOI, and Amish, preaching false doctrine a very serious offense

· Likely to result in expulsion

· Such groups need conformity—better expulsion than disagreement?

· IRS can force anarchists to pay taxes—these groups can't. 

· Amish reject litigation and force. Filing a lawsuit is contrary to the Ordnung. Shasta county.

· What about Mormons? NOI

· If members can call in outside authority, that weakens the internal structure

· So if they do, they are no longer members.

· The problem of survival for embedded societies

· Have to reproduce and recruit faster than they die or leave

· Shaker solution—adoption. When that stopped, they ended.

· Part of it is offering something real

· NOI produces better people in some understandable sense

· As do the others

· And part an ideology/religious belief

· And the two somehow have to reinforce each other

· Tension between the need to maintain purity and the need to maintain population

· Expel too many, you die

· Expel too few, structure breaks down, you die

· Part of the solution is to only expel for refusal to accept the rules, not for breaking them.

· Amish easily forgive

· Cheyenne similarly.

· Mormons?

· NOI harder—year or more outside to prove you really want to come back. Cheyenne longer than that.

· Amish—loose bonds on children. 

· English padlock approach.

· 80% retention

· gypsies are fraying. NOI? Mormons?

· Some more ideas for such societies

· Church of Scientology

· Jesuits

· Modern Maori, Cheyenne, etc.

· Old Order Mennonites.

· Second year of the course, not a lot of profound conclusions, but …

· One interesting classification is top down centralized v bottom up decentralized

· In three areas:

· Making law

· Prosecuting violators

· Enforcing verdicts

· Commanche, Romanchal, Finnish Gypsies at one extreme

· Making law decentralized—norms not legislation

· Prosecuting and adjudicating decentralized

· Enforcing law decentralized—private action

· Iceland

· Making law centralized

· Prosecuting and enforcing decentralized—private

· Adjudicating a mix

· Athens

· Making law centralized

· Adjudicating centralized

· Enforcing centralized

· Prosecuting largely decentralized

· Odd in being almost entirely by amateurs chosen by lot.

· Vlach Rom

· Making law a mix of norms and “legislation”

· Adjudication if necessary centralized—at the local community

· Enforcing by decentralized (shunning) decided at center 

· Prosecuting decentralized?

· Largely done by amateurs, but experts running the meetings

· China

· Making, adjudicating, enforcing, prosecuting all centralized

· One consequence a system where people avoided the courts (contrast with Iceland)

· Giving a decentralized “law” in the interstices—Taiwan contract law.

· The U.S. and similar systems

· Making law is

· Centralized in the legislature

· To some degree decentralized in the courts, but …

· With a centralized hierarchy to eventually resolve disagreements.

· Prosecuting is

· Centralized for criminal

· Decentralized for civil

· Adjucation is centralized

· Enforcing is centralized. But …

· Decentralized adjudication and enforcement in the interstices

· Via private arbitration, especially intra industry

· And private norms.

· Form of enforcement

· Shunning systems

· Usual for embedded legal systems—recourse to force limited

· But not inevitable. Rominchal. Organized crime in U.S.

· More generally, systems where the use of force is not an option

· Because of the surrounding legal system, or …

· Religious commitment to pacifism, or …

· Imagine a future where anyone can blow up the world, or has a force field, or …

· Balance between defensive technologies and

· Offensive ones

· Feud systems

· Have a bad reputation with us,

· Assume that feuds go on forever, and …

· Winner depends on power not justice

· But a common system, and not obviously worse than the alternatives

· Real world societies have mechanisms for ending feuds. Hatfield and McCoy feud ended fairly quickly, was revived by a governor.

· And the outcome depends on willingness of people inside and outside to support the feud

· Which depends in part on who they think is in the right.

· And remember that it has nothing to do with "feudal."

· State punishment systems

· What we take for granted

· But it isn't clear it is the most important punishment in our society

· Lott on reputational costs to firms

· Social norms as a factor in our society

· Lawyers who cheat their customers?

· And it too has potential problems

· Quis costodes ipsos custodiet

· Whoever currently controls the system—king, dictator, incumbent majority

· Can use it to maintain that control

· Consider the Moscow Show Trials

· Form of punishment

· Expulsion

· All embedded systems—in the form of shunning

· Iceland as final recourse—but enforced by violence, not shunning

· Athens sometimes--ditto

· Cheyenne 

· Who doesn't use it?

· China

· 18th c. England

· Corporal punishment, including death

· Imprisonment, penal slavery, galleys, transportation

· Fines 

· Incentives to enforce

· Tort-like systems—the offender’s punishment is the prosecutor’s reward.

· How do you decide who gets to prosecute?

· The victim in tort, or …

· First come first served in “wanted dead or alive” reward systems

· Have to worry about too little incentive to enforce

· Suing judgement proof tortfeasors

· Feuding against a powerful opponent

· But also about too much incentive to enforce

· Bringing in someone, dead, who you claim is the criminal

· Product liability for products that were just fine—silicone implants etc.

· Entrapping in order to prosecute—18th c. rewards, civil forfeiture

· Spending more than it’s worth to catch real offenders

· Criminal like systems—enforcement by paid professionals

· How do you prevent bribery etc?

· If you reward success, how do you prevent them from arresting whoever is easiest to convict?

· How do you prevent extortion by the officials?

· Given that most offenses are not known to the officials, how do you get them reported?

· If reporting offenses is easy, how do you keep it from being used as a weapon, sometimes for imaginary offenses?

· Vengeance systems: The incentive is private deterrence

· Inadequate if offenses rare, precommitment difficult, but …

· Getting the wrong guy may not deter, which is an advantage.

· Often combined with tort-like system.

· Filling in gaps

· More detailed system, hence fewer gaps? Chinese vs Tibetan?

· Rules for interpolating between rules—China, more or less

· Discretion for setting punishments, inventing crimes

· Which may mean vaguely defined crimes

· “Disturbing the peace”

· which raises problems in part because enforcers can use for extortion, etc.

· “Doing what ought not to be done.”

· Uses of religious/magical beliefs

· They may be able to rule certain disturbing questions out of bounds

· Was there sufficient justification for killing?

· Make part of the penalty automatic

· Cheyenne case

· And second order—magical contagion enforces the norm enforcement rule.

· If enough people believe them, they may generate information

· Don’t swear to falsehood or

· The gods will punish you

· We still do this, although it may not work as well for us

· Even if they don’t, they may provide an acceptable gamble

· Think of the river ordeal in Hammurabi as

· A version of my dice rolling

· Other common themes?

· Thanks to all of your for your help, present or expected, in next year's class

· The ultimate project is to not only know about these societies, but …

· Make sense of each of them, and …

· Ultimately see the patterns across societies

· And having lots of societies helps.

Suicide: Cheyenne and China

Grain control: Athens and china

� Roy, Introduction, p. xxix


� The Coroner’s assistants point out that the deceased’s “face is purple, and there are tooth marks on his lips and signs of bleeding around his mouth” p. 115


� Roy, p. 181


� Roy, p. 183


� A yamen is a government office, usually at the lowest level of district (hsien). 


� Roy, p. 192


� ibid. p. 192


� A tael is a silver ingot between 34 and 38 grams of silver, an unofficial form of currency. The value of a tael as compared to the official currency varied by time and province.


� The Plum in the Golden Vase, p. 387 A guarantor and contract is also referred to as a requirement for loans in Six Records.


� ibid.


� ibid. p. 390





