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I. The Rise of The Ottoman Empire and Legal Foundations
The Ottoman Empire is revered as one of the most vast and successful Empires throughout history.  The Empire lasted throughout long periods of time and expanded over extensive lands.  With such a great territorial expansion and diverse constituency, the Ottoman Empire’s greatest challenge was unification.  The wide Ottoman territory held a great number of peoples, marked by differences in race, language, religion, and customs.
  In order to unite these people under one Empire, the Ottomans developed a complex legal system that was comprehensive and inclusive.  The Ottoman system incorporated people of all backgrounds, obtained new members of the Ottoman nationality as well as new warriors for the Ottoman Empire. 
The Ottoman Empire consisted of a great body of lands that were directly administered according to a system that was exceedingly intricate but approximately uniform.
  The Ottoman legal system was decentralized, diverse, and dynamic to cope with the wide religious, ethnic, and cultural diversity of the population.
  Building on the legal traditions of preceding Islamic empires, the Ottomans developed a dynamic system of law (kanun-u Osmani), which consisted of three parts: (1) Shari’a (2) Kanun (including customary law, called örf), and (3) minority legal regimes applicable to non-Muslim millets.
  The study of the Ottoman public law requires the study of the Islamic Law as well as decrees issued by the Sultans
. In the private sector, the Ottomans followed and adhered to Islamic law, governed by the Hanafi school of Shari’a.  
The Ottoman Empire’s effective legal system was a great factor to its success.  Its tri-faceted system allowed for innovation and advancement while still maintaining traditional values and customs.  Under an Islamic umbrella the Ottomans have combined some principles of their old system of law, merged many traditions, created new institutions and set up principles in order to govern their vast lands.
  Additionally, the Ottomans retained superb relations with other nations by allowing for capitulations (treaties) with non-Muslim individuals residing within the Ottoman Empire.    
II. The Sultan and Kanun

Unlike traditional Islamic law, the Ottomans created a type of centralized legal system in conjunction with the de-centralized Islamic system.  The centralized system was effective in supplementing, but not supplanting, the law of Shari’a.  In order to rule their vast territories by fılling the voids in the fıeld of Public law, Ottoman Sultans made local and fully sui generis arrangements.
  Where the Shari’a lacked specifications as to certain legal issues or consequences, the Ottoman Sultan could legislate on such matters.   
This legislative authority of the Sultan was presumably sanctioned by Shari`a itself to regulate matters not covered by its own principles, such as the structure of state institutions, the imposition of taxes that are not required under Shari`a, and certain punishments.
  The Ottoman state had a strong central administration since the days of Fatih the Conqueror and allowed for the expressions of the will of the Sultan, and the Sultan’s delegated officials, manifest as rules of Public Law (decrees, edicts, etc).
  Kanun legislation was supposed to be of limited duration, usually expiring when the sultan who had enacted it died or was dethroned, unless re-enacted by the new Sultan.
  
The great limitation upon the power of the Ottoman sultan was the Sharia, or Sacred Law of Islam, which claimed to be wholly above him and beyond his alteration.
  Ottoman Sultans had legislative power as long as they did not break or violate the rules of the religion.
  The Ottomans did not see any contradiction between Shari`a and Kanun. Although promulgated by the Sultan, the texts of Kanun themselves were generally drafted by the Sultan’s private secretary, who would be from the ulama and well-versed in Shari’a, in consultation with the sultan and other authorities.
 
The Law imposed by the Sultans based on their authority was called common law.  Many regulations pertaining to the Ottoman State structure appeared as a consequence of the power of the Sultan to formulate common law.
  While imposing new rules solely based on their absolute power, the Sultans were exercising their administrations in provinces with completely different structures by imposing various decrees that met the local requirements by preserving local traditions and legal principles.
 Thus the Ottoman public law encompassed rules deriving from local traditions and cultures as well as principles elaborated by the legislative power of the Sultan.
 
a. The Ruling Elite

The Ottoman Ruling Institution included the sultan and his family, the officers of his household, the executive officers of the government, the standing army composed of cavalry and infantry, and a large body of young men who were being educated for service in the standing army, the court, and the government.
  

The absolute character of the sultan’s authority was an element of great strength to the institution, but it contained also the possibility of a great danger.
  Although the Sultan’s power with public law was limited in many directions, it knew no limits with regard to the members and mechanisms of the Ruling Institution.
  “The Sultan is a scion of the Ottoman dynasty and is at the top of the ladder.  He possesses charisma, a main hallmark of his leadership, and runs public affairs from the center and in person without delegating authority to anyone.”
  \

The Ruling Institution consisted of some component parts of ruling institution which were capable of separate existence.
  These bodies were known as the janissaries, or permanent infantry (kul), the permanaent cavalry known as the Spahis of the Porte (sipahis) and the hierarchy of governing officials (ulema).
  
b. Slavery under Suleiman the Magnificent
Almost every member of the Ruling Institution came into it as the Sultan’s slave.
  Whether captured, purchased, presented or levied, the young men who entered the system were the slaves of the sultan, the personal property of a despot.
  They must to the end of their days go where the sultan chose to send them, obey his slightest wish, submit to disgrace as readily as to promotion, and though in the highest office of state, they must accept death by his order from the hands of their humblest fellow-slaves.
  
During the time of Suleiman the Magnificent, the Ruling Institution had greater power and influence that the Islamic Institution.
  In some instances, the Sultan’s slaves were regarded as higher than his sons.  It was felt that a son possessed a character that was more or less up to chance while a slave had been selected and his title was prized.
  
III. Shari’a and the Courts

The enforcement of Islamic private law continued in the Ottoman Empire without change.  The Muslim institution of Ottoman Empire included the educators, priests, jurisconsults, and judges of the empire, and all who were in training for such duties.
  This institution embodied and maintained the whole substance and structure of Islamic learning, religion, and law in the empire and took part in govt by applying the Sacred Law as judges assisted by jurisconsults.

The Sharia was a form of religious Consitution, which by its own provisions was incapable of amendment.
  The rules of the Islamic law prevailed in Ottoman social practices in the fields of Law of Persons, Real Rights, Family, Inheritance, Obligations and Commercial Law.
  These rules were valid only for the Muslim citizens of the Empire.
  Non-Muslim Ottoman citizens were subject in the field of private law to the rules of their own religions.

a. The Qadi and the Hanafi School

The principles of Shari`a followed by the Ottoman state were primarily of the Hanafi School of Islamic jurisprudence.
  While local judges were generally permitted to follow other schools of Islamic jurisprudence, the official use of the Hanafi School by the state made it highly influential throughout the Ottoman Empire, including areas where other schools of Islamic jurisprudence had been followed traditionally.
 
The Ottoman Qadi was both an Islamic judge and a civil administrator at the same time.
  The ruling of a judge applying Shari`a principles was generally final and binding, but a party who did not accept the decision was allowed to apply for a second hearing of the case by the court of the Sultan (Divan), as the ultimate appellate court.
  The courts could also endorse a ruling made by an arbiter or mediator agreed upon by the parties (sulh decree), which was then entered in the official records of the court and enforced by state officials.
 
The judge dealth with criminal and civil matters and also supervised the administration of religious endowments.
  Muslims and Non-Muslims used the courts to register all kinds of deeds and agreements, from marriage contracts to those concerning loans and real estate transactions.
  
b. The Imperial Council

The divan-i humayun, was the Imperial Council and functioned both as the Ottoman ‘Cabinet’ and as the Supreme Court of the Empire.
  As a Supreme Court, the Imperial Council was presided over by the grand vizier, who passed sentence in lawsuits and trials on the basis of both Shari’a (Islamic Law) and Kanun (State Law).
      
c. Relationship with Central Government

The courts were official institutions that operated under the authority of the central government in Istanbul, which appointed and paid all judges and generally ensured the enforcement of their judgments.
  This relationship between the central government and judges allowed state officials to decide the geographical and subject-matter jurisdiction of judges whom they authorized to apply Shari`a principles. Consequently, their decisions were officially accepted and backed by the coercive power of the state.
 
IV. Minority Legal Regimes

For the Europeans, their privileges in the Ottoman Empire were practically written in stone.
  The capitulatory corpus formed the sole legal basis for the status of foreigners in the Ottoman Empire.
  The capitulations codified basic arrangements that enabled foreign merchants to reside in the Ottoman Empire indefinitely without becoming subjects of the Sultan.
  The capitulations were granted on the condition that the beneficiaries would agree to maintain peaceful relations with the Ottoman Empire.
  
However, non-Muslims under the rule of Islam were subject to certain prohibitions as well.  

“The dhimmis must not imitate Muslim garb, wear military attire, abuse or strike a Muslim, raise the cross in an Islamic assemblage; let pigs out of their homes into Muslim courtyards; display banners on their own holidays; bear arms on their holidays, or carry them at all, or keep them in their homes.  Should they do anything of the sort, they must be punished, and the arms seized.”

All adult non-Muslim males had to pay the cizye, the poll tax, and other levies.
  Except for land tax, and for responsibility to Ottoman courts of justice in civil cases in which Ottoman subjects were concerned, and the other minor restrictions, foreigners were almost wholly free from Ottoman control, and had more liberty to do as they pleased than they could in their native lands.
  Not only did the various colonies of foreigners and the various subject nationalities have their separate rights under different systems, but individuals among them, such as ambassadors and clergymen, had special privileges and immunities.
  
Tax exemptions were sometimes granted to the foreign elite and determined a foreigner’s legal status.
  The Ottomans distinguished two legal classes:  the military class that was exempt from taxes, and the common subject class that did pay taxes.
  
V. Conclusion
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